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No. 22-30105

UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

MEXICAN GULF FISHING COMPANY, CAPTAIN BILLY WELLS, A&B CHARTERS INC.,
CAPTAIN ALLEN WALBURN, CAPTAIN KRAIG DAFCIK, VENTIMIGLIA LLC, CAPTAIN
FRANK VENTIMIGLIA, FISHING CHARTERS OF NAPLES, CAPTAIN JIM RICKEY,
Plaintiffs-Appellants,
V.

UNITED STATES DEPARTMENT OF COMMERCE; GINA RAIMONDO, IN HER OFFICIAL
CAPACITY AS SECRETARY OF COMMERCE; NATIONAL OCEANIC AND ATMOSPHERIC
ADMINISTRATION, NOAA, A SCIENTIFIC AGENCY WITHIN THE DEPARTMENT OF
COMMERCE; RICHARD W. SPINRAD, IN HIS OFFICIAL CAPACITY AS ADMINISTRATOR OF
NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION; NATIONAL MARINE
FISHERIES SERVICE, A LINE OFFICE WITHIN THE NATIONAL OCEANIC AND
ATMOSPHERIC ADMINISTRATION, ALSO KNOWN AS NOAA FISHERIES; NICOLE R.
LEBOUEF, IN HER OFFICIAL CAPACITY AS ASSISTANT ADMINISTRATOR FOR NATIONAL
OCEANIC AND ATMOSPHERIC ADMINISTRATION,

Defendants-Appellees.

ON APPEAL FROM THE U.S. DISTRICT COURT FOR THE
EASTERN DISTRICT OF LOUISIANA
Civil Action No. 2:20-cv-2312
Honorable Suzie Morgan, presiding
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A. Gregory Grimsal John J. Vecchione
GORDON ARATA MONTGOMERY Counsel of Record
BARNETT Sheng Li
201 St. Chatles Avenue, 40th Floor Kara Rollins
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Email: ggrimsal@gamb.com (202) 869-5210 (Telephone)
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Jump to Docket Table

APPEAL,CLASS,CLOSED

U.S. District Court
Eastern District of Louisiana (New Orleans)
CIVIL DOCKET FOR CASE #: 2:20-cv-02312-SM-JVM

Mexican Gulf Fishing Company, et al v. U.S. Department of

Commerce et al
Assigned to: Judge Susie Morgan

Referred to: Magistrate Judge Janis van Meerveld

Case in other court: USCA, 22-30105
Cause: 05:702 Administrative Procedure Act

Plaintiff

Rivers End Outfitters, LLC
(owned by Chris Wilson per R. Doc. 1)
TERMINATED: 03/31/2021

represented by

Date Filed: 08/20/2020

Date Terminated: 03/02/2022

Jury Demand: None

Nature of Suit: 899 Other Statutes:
Administrative Procedures Act/Review or
Appeal of Agency Decision

Jurisdiction: U.S. Government Defendant

A. Gregory Grimsal

Gordon, Arata, Montgomery & Barnett (New
Orleans)

201 St. Charles Ave.

40th Floor

New Orleans, LA 70170-4000

(504) 582-1111

Email: ggrimsal @gamb.com

LEAD ATTORNEY

ATTORNEY TO BE NOTICED

John Julian Vecchione

New Civil Liberties Alliance

1225 19th St. N.W.

Ste 450

Washington, DC 20036-2411
202-918-6902

Email: john.vecchione @ncla.legal
PRO HAC VICE

ATTORNEY TO BE NOTICED

Kara Rollins

New Civil Liberties Alliance
1225 19th Street NW

Ste 450

Washington, DC 20036
202-908-6203

Email: kara.rollins @ncla.legal
PRO HAC VICE

ATTORNEY TO BE NOTICED

Kristina Marie Lagasse

Gordon, Arata, Montgomery & Barnett (New
Orleans)

22-30105.1
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201 St. Charles Ave.

40th Floor

New Orleans, LA 70170-4000
504-679-9819

Email: klagasse @gamb.com
TERMINATED: 05/28/2021

Plaintiff
Chris Wilson represented by A. Gregory Grimsal
Captain (owns Rivers End Outfitters, LLC (See above for address)
per R. Doc. 1) LEAD ATTORNEY
TERMINATED: 03/31/2021 ATTORNEY TO BE NOTICED
John Julian Vecchione
(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED
Kara Rollins
(See above for address)
PRO HAC VICE
ATTORNEY TO BE NOTICED
Kristina Marie Lagasse
(See above for address)
TERMINATED: 05/28/2021
Plaintiff
Mexican Gulf Fishing Company represented by A. Gregory Grimsal
(partially owned by Billy Wells per R. Doc. (See above for address)
1) LEAD ATTORNEY

ATTORNEY TO BE NOTICED

John Julian Vecchione

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

Kara Rollins

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

Kristina Marie Lagasse
(See above for address)
TERMINATED: 05/28/2021

Sheng Tao Li

New Civil Liberties Alliance
1225 19th Street NW

Suite 450

Washington, DC 20036

22-30105.2
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Plaintiff
Billy Wells

Document: 00516303806

Page: 6

202-918-6904

Email: sheng.li@ncla.legal
PRO HAC VICE

ATTORNEY TO BE NOTICED

represented by A. Gregory Grimsal

Captain (partially owns Mexican Gulf

Fishing Company per R. Doc. 1)

Plaintiff

A&B Charters Inc.
(owned by Allen Walburn per R.

represented by

Doc. 1)

(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

John Julian Vecchione

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

Kara Rollins

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

Kristina Marie Lagasse
(See above for address)
TERMINATED: 05/28/2021

Sheng Tao Li

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

A. Gregory Grimsal

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

John Julian Vecchione

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

Kara Rollins

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

Kristina Marie Lagasse
(See above for address)
TERMINATED: 05/28/2021

Sheng Tao Li
(See above for address)

Date Filed: 05/02/2022

22-30105.3
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Plaintiff

Allen Walburn
Captain (owns A&B Charters Inc. per R.
Doc. 1)

Plaintiff

Kraig Dafcik
Captain (part owner of the Alabama with
A&B Charters per R. Doc. 1)

represented by

represented by

Page: 7

PRO HAC VICE
ATTORNEY TO BE NOTICED

A. Gregory Grimsal

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

John Julian Vecchione

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

Kara Rollins

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

Kristina Marie Lagasse
(See above for address)
TERMINATED: 05/28/2021

Sheng Tao Li

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

A. Gregory Grimsal

(See above for address)

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

John Julian Vecchione

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

Kara Rollins

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

Kristina Marie Lagasse
(See above for address)
TERMINATED: 05/28/2021

Sheng Tao Li

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

Date Filed: 05/02/2022

22-30105.4
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Plaintiff

Ventimiglia LLC represented by A. Gregory Grimsal

(owned by Frank Ventimiglia per R. Doc. 1) (See above for address)

doing business as LEAD ATTORNEY

Sanibel Offshore Fishing Charters ATTORNEY TO BE NOTICED

John Julian Vecchione

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

Kara Rollins

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

Kristina Marie Lagasse
(See above for address)
TERMINATED: 05/28/2021

Sheng Tao Li

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

Plaintiff

Frank Ventimiglia represented by A. Gregory Grimsal

Captain (owns Ventimiglia LLC per R. Doc. (See above for address)

1) LEAD ATTORNEY
ATTORNEY TO BE NOTICED

John Julian Vecchione

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

Kara Rollins

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

Kristina Marie Lagasse
(See above for address)
TERMINATED: 05/28/2021

Sheng Tao Li

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

Plaintiff

22-30105.5
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Fishing Charters of Naples represented by A. Gregory Grimsal

(owned by Jim Rinckey per R. Doc. 1) (See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

John Julian Vecchione

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

Kara Rollins

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

Kristina Marie Lagasse
(See above for address)
TERMINATED: 05/28/2021

Sheng Tao Li

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

Plaintiff

Jim Rinckey represented by A. Gregory Grimsal

Captain (owns Fishing Charters of Naples (See above for address)

per R. Doc. 1) LEAD ATTORNEY
ATTORNEY TO BE NOTICED

John Julian Vecchione

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

Kara Rollins

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

Kristina Marie Lagasse
(See above for address)
TERMINATED: 05/28/2021

Sheng Tao Li

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

Plaintiff

Capt. Joey D Charter Inc. represented by A. Gregory Grimsal
(owned by Joey Dobin per R. Doc. 1) (See above for address)

22-30105.6
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LEAD ATTORNEY
ATTORNEY TO BE NOTICED

John Julian Vecchione

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

Kara Rollins

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

Kristina Marie Lagasse
(See above for address)
TERMINATED: 05/28/2021

Sheng Tao Li

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

Plaintiff

Joey Dobin represented by A. Gregory Grimsal

Captain (owns Capt. Joey D Charter Inc. (See above for address)

per R. Doc. 1) LEAD ATTORNEY
ATTORNEY TO BE NOTICED

John Julian Vecchione

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

Kara Rollins

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

Kristina Marie Lagasse
(See above for address)
TERMINATED: 05/28/2021

Sheng Tao Li

(See above for address)

PRO HAC VICE

ATTORNEY TO BE NOTICED

V.
Defendant

U. S. Department of Commerce represented by Nicole Smith
DOJ-Enrd

22-30105.7
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Enrd/Wmrs

150 M St NE

Washington, DC 20002
202-305-0368

Email: nicole.m.smith @usdoj.gov
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Elizabeth A. Chickering

U.S. Attorney's Office (New Orleans)
650 Poydras St.

Suite 1600

New Orleans, LA 70130
504-680-3180

Email: Elizabeth.Chickering @usdoj.gov
ATTORNEY TO BE NOTICED

Shampa Panda

DOJ-Enrd

US DOJ-ENRD

Wildlife and Marine Resources
PO Box 7611

Washington, DC 20002
202-305-0431

Email: shampa.panda@usdoj.gov

ATTORNEY TO BE NOTICED
Defendant
Wilbur L. Ross, Jr. represented by Nicole Smith
in his official capacity as Secretary of (See above for address)
Commerce LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Elizabeth A. Chickering
(See above for address)
ATTORNEY TO BE NOTICED
Shampa Panda
(See above for address)
ATTORNEY TO BE NOTICED
Defendant
National Oceanic and Atmospheric represented by Nicole Smith
Administration (See above for address)
NOAA (a scientific agency within the Dept. LEAD ATTORNEY
of Commerce) ATTORNEY TO BE NOTICED

Elizabeth A. Chickering
(See above for address)
ATTORNEY TO BE NOTICED

Shampa Panda

22-30105.8
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(See above for address)

ATTORNEY TO BE NOTICED
Defendant
Neil Jacobs represented by Nicole Smith
Dr.; in his official capacity as Acting (See above for address)
Administrator of NOAA LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Elizabeth A. Chickering
(See above for address)
ATTORNEY TO BE NOTICED
Shampa Panda
(See above for address)
ATTORNEY TO BE NOTICED
Defendant
National Marine Fisheries Service represented by Nicole Smith

(a line office within the NOAA)

(See above for address)

also known as LEAD ATTORNEY

NOAA Fisheries ATTORNEY TO BE NOTICED
Elizabeth A. Chickering
(See above for address)
ATTORNEY TO BE NOTICED
Shampa Panda
(See above for address)
ATTORNEY TO BE NOTICED

Defendant

Chris Oliver represented by Nicole Smith

in his official capacity as Assistant (See above for address)

Administrator for NOAA Fisheries LEAD ATTORNEY
ATTORNEY TO BE NOTICED
Elizabeth A. Chickering
(See above for address)
ATTORNEY TO BE NOTICED
Shampa Panda
(See above for address)
ATTORNEY TO BE NOTICED

Date Filed # Docket Text
08/20/2020 1 (p.21) | COMPLAINT against All Defendants (Fee previously paid) filed by All Plaintiffs.

(Attachments: # 1 (p.21) Civil Cover Sheet) Attorney Kristina Marie Lagasse
added to All Plaintiffs).(Lagasse, Kristina) Modified text on 8/24/2020 (sbs).
(Attachment 1 replaced on 8/24/2020) (sbs). (Main Document 1 replaced on

22-30105.9
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8/24/2020) (sbs). (Entered: 08/20/2020)

08/21/2020

Initial Case Assignment to Judge Susie Morgan and Magistrate Judge Janis van
Meerveld. (ess) (Entered: 08/21/2020)

08/21/2020

(o8]

Request of Summons Issued as to U.S. Department of Commerce filed by All
Plaintiffs re 1 (p.21) Complaint. (Attachments: # 1 (p.21) Summons)(Lagasse,
Kristina) Modified text on 8/24/2020 (sbs). (Entered: 08/21/2020)

08/21/2020

TN

Request of Summons Issued as to Neil Jacobs, National Marine Fisheries Service,
National Oceanic and Atmospheric Administration, Chris Oliver, Wilbur L. Ross,
Jr filed by All Plaintiffs re 1 (p.21) Complaint. (Attachments: # 1 (p.21) Summons,
# 2 Summons, # 3 (p.50) Summons, # 4 (p.79) Summons)(Lagasse, Kristina)
Modified text on 8/24/2020 (sbs). (Entered: 08/21/2020)

08/24/2020

.89

Summons Issued as to Neil Jacobs, National Marine Fisheries Service, National
Oceanic and Atmospheric Administration, Chris Oliver, Wilbur L. Ross, Jr, U.S.
Department of Commerce. (Attachments: # 1 (p.21) Summons, # 2 Summons, # 3
(p.50) Summons, # 4 (p.79) Summons, # 5 (p.89) Summons)(sbs) (Entered:
08/24/2020)

08/24/2020

Filing fee received from Kristina Lagasse: $ 400 Receipt No ALAEDC-8458813
(ess) (Entered: 08/24/2020)

09/03/2020

101

EXPARTE/CONSENT MOTION to Appear Pro Hac Vice John J. Vecchione
(Filing fee $ 100 receipt number ALAEDC-8482523) by All Plaintiffs.
(Attachments: # 1 (p.21) Certificate of Good Standing, # 2 Statement Under Oath,
# 3 (p.50) Consent to Electronic Filing, # 4 (p.79) Proposed Order)(Lagasse,
Kristina) Modified text on 9/3/2020 (sbs). (Entered: 09/03/2020)

09/03/2020

110

EXPARTE/CONSENT MOTION to Appear Pro Hac Vice Kara Rollins (Filing fee
$100 receipt number ALAEDC-8482554) by All Plaintiffs. (Attachments: # 1
(p.21) Certificate of Good Standing, # 2 Statement Under Oath, # 3 (p.50) Consent
to Electronic Filing, # 4 (p.79) Proposed Order)(Lagasse, Kristina) Modified text
on 9/3/2020 (sbs). (Entered: 09/03/2020)

09/09/2020

8 (p.119)

ORDER granting 7 (p.110) Motion to Appear Pro Hac Vice as to Kara Rollins.
Signed by Judge Susie Morgan on 9/9/2020. (Attachments: # 1 (p.21) PHV Notice)
(sbs) (Entered: 09/09/2020)

09/09/2020

121

ORDER granting 6 (p.101) Motion to Appear Pro Hac Vice as to John Julian
Vecchione. Signed by Judge Susie Morgan on 9/9/2020. (Attachments: # 1 (p.21)
PHYV Notice) (sbs) (Entered: 09/09/2020)

09/24/2020

123

Request of Summons Issued as to U.S. Department of Commerce filed by All
Plaintiffs re 1 (p.21) Complaint. (Attachments: # 1 (p.21) Summons)(Lagasse,
Kristina) Modified text on 9/25/2020 (sbs). (Entered: 09/24/2020)

09/25/2020

127

Summons Issued as to U.S. Department of Commerce. (Attachments: # 1 (p.21)
Summons)(sbs) (Entered: 09/25/2020)

09/29/2020

131

AFFIDAVIT of Service by Timothy B. Couch of 1 (p.21) Complaint served on
Peter G. Strasser, U.S. Attorney, Eastern District of LA on 9/25/2020. (Vecchione,
John) Modified service date and text, added link on 9/29/2020 (sbs). (Entered:
09/29/2020)

10/16/2020

132

22-30105.10
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AFFIDAVIT of Service by Scott Kucik of 1 (p.21) Complaint served on Attorney
General William Barr on 9/30/2020. (Vecchione, John) Modified service date and
added link on 10/18/2020 (sbs). (Entered: 10/16/2020)

10/16/2020

14 (p.133)

AFFIDAVIT of Service by Marquis Harris of 1 (p.21) Complaint served on Sec.
Commerce Wilbur Ross on 9/24/2020. (Vecchione, John) Modified text and added
link on 10/18/2020 (sbs). (Entered: 10/16/2020)

10/16/2020

15 (p.134

AFFIDAVIT of Service by Marquis Harris of 1 (p.21) Complaint served on Chris
Oliver on 9/24/2020. (Vecchione, John) Modified text and added link on
10/18/2020 (sbs). (Entered: 10/16/2020)

10/16/2020

16 (p.135

AFFIDAVIT of Service by Marquis Harris of 1 (p.21) Complaint served on Neil
Jacobs on 9/24/2020. (Vecchione, John) Modified text and added link on
10/18/2020 (sbs). (Entered: 10/16/2020)

10/16/2020

17 (p.136

AFFIDAVIT of Service by Marquis Harris of 1 (p.21) Complaint served on
National Marine Fisheries Service on 9/24/2020. (Vecchione, John) Modified text
and added link on 10/18/2020 (sbs). (Entered: 10/16/2020)

11/04/2020

18 (p.137

ANSWER to 1 (p.21) Complaint, by Neil Jacobs, National Marine Fisheries
Service, National Oceanic and Atmospheric Administration, Chris Oliver, Wilbur
L. Ross, Jr, U.S. Department of Commerce. Attorney Nicole Smith added to party
Neil Jacobs(pty:dft), Attorney Nicole Smith added to party National Marine
Fisheries Service(pty:dft), Attorney Nicole Smith added to party National Oceanic
and Atmospheric Administration(pty:dft), Attorney Nicole Smith added to party
Chris Oliver(pty:dft), Attorney Nicole Smith added to party Wilbur L. Ross,
Jr(pty:dft), Attorney Nicole Smith added to party U.S. Department of
Commerce(pty:dft).(Smith, Nicole) (Entered: 11/04/2020)

11/04/2020

19 (p.160

EXPARTE/CONSENT MOTION to Conventionally Lodge the Administrative
Record by Neil Jacobs, National Marine Fisheries Service, National Oceanic and
Atmospheric Administration, Chris Oliver, Wilbur L. Ross, Jr, U.S. Department of
Commerce. (Attachments: # 1 (p.21) Proposed Order)(Smith, Nicole) Modified text
on 11/4/2020 (sbs). (Entered: 11/04/2020)

11/06/2020

20 (p.165)

ORDER granting 19 (p.160) MOTION to Conventionally Lodge the
Administrative Record. Signed by Judge Susie Morgan on 11/6/2020. (sbs)
(Entered: 11/06/2020)

11/09/2020

21

Manual Attachment Received re 19 (p.160) MOTION to Conventionally Lodge the
Administrative Record filed by Wilbur L. Ross, Jr., U.S. Department of Commerce,
National Marine Fisheries Service, National Oceanic and Atmospheric
Administration, Chris Oliver, Neil Jacobs. (bwn) (Entered: 11/09/2020)

11/09/2020

22 (p.166

NOTICE of Lodging Administrative Record by Neil Jacobs, National Marine
Fisheries Service, National Oceanic and Atmospheric Administration, Chris Oliver,
Wilbur L. Ross, Jr, U.S. Department of Commerce re 20 (p.165) Order.
(Attachments: # 1 (p.21) Record Certification, # 2 Record Index)(Smith, Nicole)
Modified text on 11/9/2020 (sbs). (Entered: 11/09/2020)

11/09/2020

23 (p.178

EXPARTE/CONSENT MOTION to Enroll Additional Counsel of Record Shampa
A. Panda by Neil Jacobs, National Marine Fisheries Service, National Oceanic and
Atmospheric Administration, Chris Oliver, Wilbur L. Ross, Jr, U.S. Department of
Commerce. (Attachments: # 1 (p.21) Proposed Order)(Smith, Nicole) Modified text
on 11/9/2020 (sbs). (Entered: 11/09/2020)

22-30105.11
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11/10/2020

24 (p.182)

ORDER GRANTING 23 (p.178) Motion to Enroll as Additional Counsel of
Record. Shampa A. Panda be entered into the record of this Court as additional
counsel for Federal Defendants. Signed by Judge Susie Morgan on 11/10/2020.
(pp) (Entered: 11/10/2020)

11/19/2020

25 (p.183)

MOTION to Certify Class and Confirm Representatives by A&B Charters Inc.,
Capt. Joey D Charter Inc., Kraig Dafcik, Joey Dobin, Fishing Charters of Naples,
Mexican Gulf Fishing Company, Jim Rinckey, Frank Ventimiglia, Ventimiglia
LLC, Allen Walburn, Billy Wells. Motion(s) will be submitted on 1/6/2021.
(Attachments: # 1 (p.21) Memorandum in Support, # 2 Exhibit Declaration of Bill
Wells In Support, # 3 (p.50) Exhibit Declaration of Allen Walburn in Support, # 4
(p.79) Exhibit Declaration of Kraig Dafcik in Support, # 5 (p.89) Exhibit
Declaration of Joey Dobin in Support, # 6 (p.101) Exhibit Declaration of Frak
Ventimiglia in Support, # 7 (p.110) Exhibit Declaration of Jim Rinckey in Support,
# 8 (p.119) Exhibit Declaration of John J. Vecchione In Support, # 9 (p.121) Notice
of Submission)(Vecchione, John) Modified on 11/20/2020 (sbs). (Entered:
11/19/2020)

11/24/2020

26 (p.234

EXPARTE/CONSENT MOTION for Extension of Time to File Response as to 25
(p.183) MOTION to Certify Class and Confirm Representatives by Neil Jacobs,
National Marine Fisheries Service, National Oceanic and Atmospheric
Administration, Chris Oliver, Wilbur L. Ross, Jr, U.S. Department of Commerce.
(Attachments: # 1 (p.21) Proposed Order)(Panda, Shampa) Modified text on
11/24/2020 (sbs). (Entered: 11/24/2020)

11/25/2020

27 (p.238

ORDER granting 26 (p.234) Motion for Extension of Time to File Response as to
25 (p.183) Motion to Certify Class and Confirm Representatives. Defendants shall
file their response to Plaintiffs' Motion to Certify Class no later than Friday,

December 11, 2020. Signed by Judge Susie Morgan. (bwn) (Entered: 11/25/2020)

12/11/2020

28 (p.239

RESPONSE/MEMORANDUM in Opposition filed by All Defendants re 25
(p.183) MOTION to Certify Class and Confirm Representatives. (Panda, Shampa)
Modified text on 12/14/2020 (sbs). (Entered: 12/11/2020)

12/31/2020

29 (p.261

EXPARTE/CONSENT MOTION for Leave to File a Reply Memorandum in
Support of 25 (p.183) MOTION to Certify Class and Confirm Representatives filed
by A&B Charters Inc., Capt. Joey D Charter Inc., Kraig Dafcik, Joey Dobin,
Fishing Charters of Naples, Mexican Gulf Fishing Company, Jim Rinckey, Frank
Ventimiglia, Ventimiglia LLC, Allen Walburn, Billy Wells. (Attachments: # 1
(p.21) Proposed Pleading)(Vecchione, John) Modified event and text on 1/4/2021
(sbs). (Additional attachment(s) added on 1/4/2021: # 2 Proposed Order) (sbs).
(Entered: 12/31/2020)

01/04/2021

30

Correction of Docket Entry by Clerk re 29 (p.261) MOTION for Leave to File a
Reply Memorandum in Support of 25 (p.183) MOTION to Certify Class and
Confirm Representatives. **Filing attorney selected incorrect event. Clerk took
corrective action by changing the event from a Reply to a Motion for Leave to File
Reply, and modifying the docket text. The motion did not include a proposed order.
Clerk has reached out to the filing attorney via email requesting a proposed
order.** (sbs) (Entered: 01/04/2021)

01/05/2021

31 (p.272)

ORDER GRANTING 29 (p.261) Motion for Leave to File Reply in Support of
Motion to Certify Class. Signed by Judge Susie Morgan on 1/5/2021. (pp)
(Entered: 01/05/2021)
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01/05/2021

32 (p.273)

REPLY to Response re 25 (p.183) MOTION to Certify Class and Confirm
Representatives filed by A&B Charters Inc.,Capt. Joey D Charter Inc., Kraig
Dafcik, Joey Dobin, Fishing Charters of Naples, Mexican Gulf Fishing Company,
Jim Rinckey, Frank Ventimiglia, Ventimiglia LLC, Allen Walburn, Billy Wells
(pp) (Entered: 01/05/2021)

03/03/2021

33 (p.281

PRELIMINARY CONFERENCE NOTICE - Scheduling Conference set for
3/18/2021 at 11:00 AM before case manager by telephone. Signed by Clerk.(bwn)
(Entered: 03/03/2021)

03/17/2021

34 (p.283

JOINT NOTICE re 33 (p.281) Order Regarding RULE 26(a)(1) INITIAL
DISCLOSURES filed by All Parties. (Panda, Shampa) Modified text on 3/17/2021
(pp)- (Entered: 03/17/2021)

03/18/2021

35 (p.286

SCHEDULING ORDER: Telephone Status Conference set for 5/28/2021 at 10:00
AM before Judge Susie Morgan. Final Pretrial Conference set for 1/13/2022 at 1:00
PM before Judge Susie Morgan. 4 day Bench Trial set for 2/7/2022 at 9:00 AM
before Judge Susie Morgan. All discovery must be completed by 11/30/2021.
(Attachments: # 1 (p.21) Pretrial Notice Form)(bwn) (Entered: 03/18/2021)

03/26/2021

36 (p.309

EXPARTE/CONSENT JOINT MOTION to Dismiss Parties Rivers End and Chris
Wilson and to Change Caption filed by All Parties. (Vecchione, John) (Additional
attachment(s) added on 3/29/2021: # 1 (p.21) Proposed Order) (pp). Modified text
on 3/31/2021 (pp). (Entered: 03/26/2021)

03/31/2021

37 (p.314

ORDER granting the 36 (p.309) Joint Motion to Dismiss Parties and to Change
Caption. Plaintiffs, Rivers End Outfitters, LLC and Captain Chris Wilson, are
dismissed without prejudice. FURTHER ORDER that the caption be amended to
remove the names of Plaintiffs, Rivers End Outfitters, LLC and Captain Chris
Wilson, as stated herein. Signed by Judge Susie Morgan on 3/31/2021. (pp)
Modified text on 4/6/2021 (tsf). (Entered: 03/31/2021)

05/07/2021

38 (p.315

EXPARTE/CONSENT First MOTION to Appear Pro Hac Vice Sheng T. Li (Filing
fee $ 100 receipt number ALAEDC-8851024) by A&B Charters Inc., Capt. Joey D
Charter Inc., Kraig Dafcik, Joey Dobin, Fishing Charters of Naples, Mexican Gulf
Fishing Company, Jim Rinckey, Frank Ventimiglia, Ventimiglia LLC, Allen
Walburn, Billy Wells. (Attachments: # 1 (p.21) Exhibit, # 2 Exhibit, # 3 (p.50)
Exhibit, # 4 (p.79) Proposed Order)(Lagasse, Kristina) (Entered: 05/07/2021)

05/10/2021

39

Correction of Docket Entry by Clerk re 38 (p.315) First MOTION to Appear Pro
Hac Vice Sheng T. Li (Filing fee $ 100 receipt number ALAEDC-8851024). Name
of attorney who electronically filed this document does not match name of
signatory attorney on pleading. The user log-in and password serve as the required
signature for purposes of Rule 11 of the FRCP. No further action is necessary. (It)
(Entered: 05/10/2021)

05/11/2021

40 (p.323)

ORDER granting 38 (p.315) Motion to Appear Pro Hac Vice as to Sheng Tao Li.
Signed by Judge Susie Morgan on 05/11/2021. (Attachments: # 1 (p.21) Notice)
(ko) (Entered: 05/11/2021)

05/24/2021

41 (p.325

ORDER that the Government file a sur-reply re 25 (p.183) MOTION to Certify
Class and Confirm Representatives by no later than 5/28/2021 at 5:00 p.m. Signed
by Judge Susie Morgan on 5/24/2021.(pp) (Main Document 41 replaced on
5/25/2021 to correct typo) (tsf). (Entered: 05/24/2021)

05/27/2021

42 (p.326
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ORDER: The telephone conference in this matter currently set for Friday, May 28,
2021 is hereby RESET for Monday, June 7, 2021, at 2:00 p.m. The Court will
provide counsel with the call-in instructions necessary to participate in this
conference. Signed by Judge Susie Morgan on 05/27/2021.(ko) (Entered:
05/27/2021)

05/27/2021

43 (p.327)

Surreply filed by All Defendants re 25 (p.183) MOTION to Certify Class and
Confirm Representatives . (Panda, Shampa) Modified on 5/28/2021 (jeg). (Entered:
05/27/2021)

05/27/2021

44 (p.332

EXPARTE/CONSENT MOTION to Withdraw Kristina M. Lagasse as Attorney by
Mexican Gulf Fishing Company. (Attachments: # 1 (p.21) Proposed
Order)(Lagasse, Kristina) Modified text/referral/exparte on 5/28/2021 (jeg).
(Entered: 05/27/2021)

05/28/2021

45

Correction of Docket Entry by Clerk re 43 (p.327) Response/Memorandum in
Opposition to Motion. **Document does not Contain Section or Magistrate Judge
information. All future pleadings must reflect Section E Judge Susie Morgan and
Magistrate 1 Magistrate Judge Janis van Meerveld.** (jeg) (Entered: 05/28/2021)

05/28/2021

46

Correction of Docket Entry by Clerk re 44 (p.332) MOTION to Withdraw Kristina
M. Lagasse as Attorney. **1.Filing attorney should have selected 'Yes' at the
question 'Is this an Exparte/Consent Motion Y/N?'. Exparte/Consent Motions are
not set for submission. Clerk modified docket text to reflect 'Exparte’ and remove
submission date. 2.Filing attorney incorrectly changed 'N' to "Y' at the question 'Is
this motion to be decided by the Magistrate Judge Y/N?'. This motion will be
decided by the District Judge. Clerk took corrective action. No further action
necessary.** (jeg) (Entered: 05/28/2021)

05/28/2021

47 (p.335

ORDER granting 44 (p.332) Motion to Withdraw as Attorney. Attorney Kristina
Marie Lagasse terminated. Signed by Judge Susie Morgan. (bwn) (Entered:
05/28/2021)

06/02/2021

48 (p.336

ORDER AND REASONS re 25 (p.183) Motion to Certify Class and Confirm
Representatives - IT IS ORDERED, ADJUDGED, AND DECREED that the
prerequisites to a class action set forth in Rule 23(a) are satisfied, inasmuch the
class is so numerous that joinder of all plaintiffs is impracticable, there are
questions of law and fact common to the class, the claims and defenses of class
representatives are typical of the claims of the class as a whole, and the class
representatives for Plaintiffs will fairly and adequately protect the interests of the
proposed class. IT IS FURTHER ORDERED that this action may be maintained as
a class action pursuant to Rule 23(b)(3) of the Federal Rules of Civil Procedure,
inasmuch as the questions of law and/or facts common to the members of the class
predominate over questions affecting only individual members, and a class action is
superior to other available methods of adjudication of this dispute. IT IS
FURTHER ORDERED that the Court finds the proposed class to be adequately
defined and clearly ascertainable. IT IS FURTHER ORDERED that, pursuant to
Rule 23 of the Federal Rules of Civil Procedure, a class consisting of the following
persons shall be certified, which class the Court finds is adequately defined and
clearly ascertainable: Gulf For-hire vessel charter boat owners and operators who
are permitted to fish by the Fishery Management Councils of the Gulf of Mexico
and South Atlantic and are harmed by the Final Rule. IT IS FURTHER ORDERED
that the class representatives shall be: (1) Captain Billy Wells; (2) Mexican Gulf
Fishing Company ("Mexican Gulf"); (3) Captain Allen Walburn; (4) A&B Charters
("A&B"); (5) Captain Kraig Dafcik; (6) Captain Joey Dobin; (7) Joey D. Charters;
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(8) Captain Frank Ventimiglia; (9) Ventimiglia, LLC; (10) Captain Jim Rinckey;
and (11) Fishing Charters of Naples. Signed by Judge Susie Morgan. (bwn)
(Entered: 06/02/2021)

06/04/2021

49 (p.359)

EXPARTE/CONSENT Joint MOTION vacate the existing scheduling order and
adopt the briefing schedule set forth in the motion by Neil Jacobs, National Marine
Fisheries Service, National Oceanic and Atmospheric Administration, Chris Oliver,
Wilbur L. Ross, Jr, U. S. Department of Commerce. Mexican Gulf Fishing
Company, Billy Wells, A&B Charters Inc., Allen Walburn, Kraig Dafcik, Capt.
Joey D. Charter Inc., Joey Dobin, Ventimiglia LLC, Frank Ventimiglia, Fishing
Charters of Naples, Jim Rinckey. (Attachments: # 1 (p.21) Proposed Order)(Panda,
Shampa) Modified text, filers, removed referral on 6/7/2021 (cwa). (Entered:
06/04/2021)

06/07/2021

50

Correction of Docket Entry by Clerk re 49 (p.359) Joint MOTION vacate. Filing
attorney incorrectly changed 'N' to "Y' at the question 'Is this motion to be decided
by the Magistrate Judge Y/N?'. This motion will be decided by the district judge.
Clerk took corrective action. Additionally, document does not contain Section or
Magistrate Judge. All future pleadings must reflect Section E and Magistrate (1).
(cwa) (Entered: 06/07/2021)

06/07/2021

51 (p.365

Minute Order. Proceedings held before Judge Susie Morgan: IT IS HEREBY
ORDERED that the 49 (p.359) Joint Motion to Amend Scheduling Order and
Adopt Briefing Schedule is GRANTED. FURTHER ORDERED that the current 35
(p.286) Scheduling Order is VACATED. The parties shall comply with the pretrial
deadlines set forth herein. (caa) Modified text on 9/24/2021 (tsf). (Entered:
06/07/2021)

06/08/2021

52 (p.368

EXPARTE/CONSENT First MOTION to Amend/Correct 1 (p.21) Complaint, First
Amended Complaint, First MOTION for Leave to File First Amended Complaint
by A&B Charters Inc., Capt. Joey D Charter Inc., Kraig Dafcik, Joey Dobin,
Fishing Charters of Naples, Mexican Gulf Fishing Company, Jim Rinckey, Frank
Ventimiglia, Ventimiglia LLC, Allen Walburn, Billy Wells. (Attachments: # 1
(p.21) Proposed Pleading First Amended Complaint, # 2 Exhibit Email of No
Defendant Opposition, # 3 (p.50) Proposed Order Proposed Order granting leave to
file)(Vecchione, John) (Entered: 06/08/2021)

06/09/2021

33 (p.403

ORDER: IT IS HEREBY ORDERED that the 52 (p.368) Motion to Amend the
Complaint is GRANTED. Signed by Judge Susie Morgan on 6/9/2021. (pp)
(Entered: 06/09/2021)

06/09/2021

54 (p.404)

First AMENDED COMPLAINT against All Defendants filed by Frank
Ventimiglia, Kraig Dafcik, Capt. Joey D Charter Inc., Jim Rinckey, Joey Dobin,
Allen Walburn, Mexican Gulf Fishing Company, Ventimiglia LLC, Fishing
Charters of Naples, Billy Wells, A&B Charters Inc.(pp) (Entered: 06/09/2021)

06/15/2021

55 (p.431

ORDER SCHEDULING SETTLEMENT CONFERENCE: A Settlement
Conference is set for Tuesday, 11/23/2021 at 9:00 AM. This conference shall take
place VIA VIDEO CONFERENCE before Magistrate Judge Janis van Meerveld. A
Zoom for Government link will be circulated to counsel of record via email.
Counsel are to share that link with any necessary participating parties. The required
settlement memoranda, more fully described on Page 2, are due no later than
midnight on Tuesday, 11/16/2021. Signed by Magistrate Judge Janis van Meerveld
on 6/14/2021.(ajn) (Entered: 06/15/2021)
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06/22/2021

56 (p.434)

ANSWER to 54 (p.404) Amended Complaint, by Neil Jacobs, National Marine
Fisheries Service, National Oceanic and Atmospheric Administration, Chris Oliver,
Wilbur L. Ross, Jr, U. S. Department of Commerce.(Smith, Nicole) Modified text
on 6/23/2021 (pp). (Entered: 06/22/2021)

07/02/2021

57 (p.458)

EXPARTE MOTION to Amend/Correct Class Certification and to Confirm Class
Counsel by A&B Charters Inc., Capt. Joey D Charter Inc., Kraig Dafcik, Joey
Dobin, Fishing Charters of Naples, Mexican Gulf Fishing Company, Jim Rinckey,
Frank Ventimiglia, Ventimiglia LLC, Allen Walburn, Billy Wells. (Attachments: #
1 (p.21) Memorandum in Support, # 2 Proposed Order)(Vecchione, John) Modified
text on 7/6/2021 (pp). (Entered: 07/02/2021)

07/06/2021

58

Correction of Docket Entry by Clerk re 57 (p.458) MOTION to Amend/Correct
Class Certification and to Confirm Class Counsel **Filing attorney should have
selected "Yes' at the question 'Is this an Exparte/Consent Motion Y/N?'.
Exparte/Consent Motions are not set for submission. Clerk modified docket text to
reflect 'Exparte' and removed submission date. No further action necessary.** (pp)
(Entered: 07/06/2021)

07/07/2021

59 (p.470)

EXPARTE/CONSENT MOTION to Conventionally Lodge Documents
Completing Administrative Record by Neil Jacobs, National Marine Fisheries
Service, National Oceanic and Atmospheric Administration, Chris Oliver, Wilbur
L. Ross, Jr, U. S. Department of Commerce. (Attachments: # 1 (p.21) Proposed
Order)(Smith, Nicole) (Entered: 07/07/2021)

07/07/2021

60 (p.475)

ORDER granting 57 (p.458) Motion to Amend/Correct Class Certification and to
Confirm Class Counsel. IT IS FURTHER ORDERED that this action may be
maintained as class action pursuant to Rule 23(b)(2) of the Federal Rules of Civil
Procedure, in as much as Defendants have acted or refused to act on grounds that
apply generally to the class, so that final injunctive relief or corresponding
declaratory relief is appropriate respecting the class as a whole. IT IS FURTHER
ORDERED that Mr. A. Gregory Grimsal from Gordon, Arata, Montgomery,
Barret, McCollam, Duplantis & Eagan, LLC and Mr. John J. Vecchione from the
New Civil Liberties Alliance shall act as class counsel in this case. Signed by Judge
Susie Morgan. (bwn) (Entered: 07/07/2021)

07/13/2021

61 (p.476

Minute Entry for proceedings held before Judge Susie Morgan: Telephone Status
Conference held on 7/13/2021. The parties discussed the Unopposed Motion to
Conventionally Lodge Documents Completing the Administrative Record, filed by
the Federal Defendants. The parties agreed the Federal Defendants will file the
entire Administrative Record, including the original and supplementing documents,
into the Court's docket in this action. The parties also agreed the Federal
Defendants will provide Judge Morgan's chambers with a second CD containing
the documents supplementing the Administrative Record. The 39 (p.470
Unopposed Motion to Conventionally Lodge Documents Completing the
Administrative Record is DENIED AS MOOT. (pp) (Entered: 07/13/2021)

07/26/2021

62 (p.478)

NOTICE of Lodging Administrative Record by All Defendants . (Attachments: # 1
(p.21) Affidavit, # 2 Exhibit, # 3 (p.50) Exhibit, # 4 (p.79) Affidavit, # 5 (p.89)
Exhibit)(Smith, Nicole) Modified text on 7/27/2021 (pp). (Entered: 07/26/2021)

07/26/2021

63 (p.503)

Supplement to 62 (p.478) Notice of Lodging Administrative Record within the
following range of Bates numbers: 00001 through 03087 by All Defendants.
(Attachments: # 1 (p.21) Exhibit, # 2 Exhibit, # 3 (p.50) Exhibit, # 4 (p.79)
Exhibit)(Smith, Nicole) Modified text on 7/27/2021 (pp). Modified on 7/29/2021
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(bwn). (Entered: 07/26/2021)

07/26/2021 64 | Supplement to 62 (p.478) Notice of Lodging Administrative Record within the
(p.3593) | following range of Bates numbers: 03088 through 05531 by All Defendants.
(Attachments: # 1 (p.21) Exhibit, # 2 Exhibit, # 3 (p.50) Exhibit, # 4 (p.79)
Exhibit)(Smith, Nicole) Modified text on 7/27/2021 (pp). Modified on 7/29/2021
(bwn). (Entered: 07/26/2021)
07/26/2021 65 | Supplement to 62 (p.478) Notice of Lodging Administrative Record within the
(p.6040) | following range of Bates numbers: 05532 through 06766 by All Defendants.
(Attachments: # 1 (p.21) Exhibit, # 2 Exhibit, # 3 (p.50) Exhibit, # 4 (p.79)
Exhibit)(Smith, Nicole) Modified text on 7/27/2021 (pp). Modified on 7/29/2021
(bwn). (Entered: 07/26/2021)
07/26/2021 66 | Supplement to 62 (p.478) Notice of Lodging Administrative Record within the
(p.7278) | following range of Bates numbers: 06767 through 08020 by All Defendants.
(Attachments: # 1 (p.21) Exhibit, # 2 Exhibit, # 3 (p.50) Exhibit, # 4 (p.79)
Exhibit)(Smith, Nicole) Modified text on 7/27/2021 (pp). Modified on 7/29/2021
(bwn). (Entered: 07/26/2021)
07/26/2021 67 | Supplement to 62 (p.478) Notice of Lodging Administrative Record within the
(p.8535) | following range of Bates numbers:08021 through 08194 by All Defendants.
(Attachments: # 1 (p.21) Exhibit, # 2 Exhibit, # 3 (p.50) Exhibit, # 4 (p.79)
Exhibit)(Smith, Nicole) Modified text on 7/27/2021 (pp). Modified on 7/29/2021
(bwn). (Entered: 07/26/2021)
07/26/2021 68 | Supplement to 62 (p.478) Notice of Lodging Administrative Record within the
(p.8712) | following range of Bates numbers: 08195 through 08389 by All Defendants.
(Attachments: # 1 (p.21) Exhibit, # 2 Exhibit, # 3 (p.50) Exhibit, # 4 (p.79)
Exhibit)(Smith, Nicole) Modified text on 7/27/2021 (pp). Modified on 7/29/2021
(bwn). (Entered: 07/26/2021)
07/26/2021 69 | Supplement to 62 (p.478) Notice of Lodging Administrative Record within the
.8910) | following range of Bates numbers: 08390 through 10756 by All Defendants.
(Attachments: # 1 (p.21) Exhibit, # 2 Exhibit, # 3 (p.50) Exhibit, # 4 (p.79)
Exhibit)(Smith, Nicole) Modified text on 7/27/2021 (pp). Modified on 7/29/2021
(bwn). (Entered: 07/26/2021)
07/26/2021 70 | Supplement to 62 (p.478) Notice of Lodging Administrative Record within the
(p.11280) | following range of Bates numbers: 10757 through 11615 by All Defendants.
(Attachments: # 1 (p.21) Exhibit, # 2 Exhibit, # 3 (p.50) Exhibit, # 4 (p.79)
Exhibit)(Smith, Nicole) Modified text on 7/27/2021 (pp). Modified on 7/29/2021
(bwn). (Entered: 07/26/2021)
07/26/2021 71 | EXPARTE/CONSENT MOTION for Extension of Deadlines and Page Limits by
(p.12142) | A&B Charters Inc., Capt. Joey D Charter Inc., Kraig Dafcik, Joey Dobin, Fishing
Charters of Naples, Mexican Gulf Fishing Company, Jim Rinckey, Frank
Ventimiglia, Ventimiglia LLC, Allen Walburn, Billy Wells. (Attachments: # 1
(p.21) Proposed Order)(Li, Sheng) (Entered: 07/26/2021)
07/27/2021 72 | ORDER GRANTING 71 (p.12142) Motion to Amend the Briefing Schedule and to
(p.12147) | Extend Page Limits. IT IS FURTHER ORDERED that the current 31 (p.365)

Briefing Schedule is VACATED. The parties shall comply with the deadlines, as
stated herein. Signed by Judge Susie Morgan on 7/27/2021. (pp) (Entered:
07/27/2021)
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08/11/2021 73 | MOTION for Summary Judgment On All Counts by A&B Charters Inc., Capt. Joey
(p.12149) | D Charter Inc., Kraig Dafcik, Joey Dobin, Fishing Charters of Naples, Mexican
Gulf Fishing Company, Jim Rinckey, Frank Ventimiglia, Ventimiglia LLC, Allen
Walburn, Billy Wells. Motion(s) will be submitted on 12/8/2021. (Attachments: # 1
(p.21) Memorandum in Support Summary Judgment Memo, # 2 Statement of
Contested/Uncontested Facts Uncontested Facts Statement, # 3 (p.50) Notice of
Submission Date of Submission)(Vecchione, John) (Entered: 08/11/2021)
08/12/2021 74 | NOTICE: Because R. Doc. 73 (p.12149) contains more than 50 pages, counsel
(p.12206) | shall deliver to chambers within 3 working days one hard copy of the submission in
a binder as set forth in notice. Signed by Clerk.(bwn) (Entered: 08/12/2021)
08/24/2021 75 | TEXT ORDER (No PDF Document Attached). Plaintiffs filed a 73 (p.12149)
MOTION for Summary Judgment on August 11, 2021. The Plaintiffs attached a
Notice of Submission to the motion. The parties are reminded that the Court had
already set September 24, 2021 as the date for filing an opposition and October 29,
2021 as the date for filing a reply. R. Doc. 72 (p.12147) . Signed by Judge Susie
Morgan. (tsf) (Entered: 08/24/2021)
09/16/2021 76 | ORDER: IT IS ORDERED that a telephone conference is hereby set for 9/24/2021,
(p.12207) | at 2:00 p.m. The Court will provide all counsel with the call-in instructions
necessary to participate in this conference. Signed by Judge Susie Morgan on
9/16/2021.(pp) (Entered: 09/16/2021)
09/21/2021 77 | NOTICE of Joint Filing of Notice of Federal Register by All Plaintiffs .
(p.12208) | (Attachments: # 1 (p.21) Exhibit Federal Register Notice)(Vecchione, John)
Modified text on 9/22/2021 (pp). (Entered: 09/21/2021)
09/24/2021 78 | Minute Entry for proceedings held before Judge Susie Morgan: Telephone
(p.12213) | Conference held on 9/24/2021. The Court informed the parties the deadlines under
the current 72 (p.12147) briefing schedule remain in place. (pp) (Entered:
09/24/2021)
09/24/2021 79 | CROSS MOTION for Summary Judgment On All Counts by All Defendants
(p.12215) | (Attachments: # 1 (p.21) Memorandum in Support, # 2 Statement of
Contested/Uncontested Facts, # 3 (p.50) Notice of Submission)(Panda, Shampa)
Modified text on 9/27/2021 (Iw). (Entered: 09/24/2021)
09/27/2021 80 | Correction of Docket Entry by Clerk re 79 (p.12215)
RESPONSE/MEMORANDUM in Opposition for Motion for Summary Judgment.
Filing attorney selected incorrect event. Correct event is Motion for Summary
Judgement. Clerk took corrective action by changing the event. Also, Document
does not contain Section and/or Magistrate Judge. All future pleadings must reflect
Section E, Judge Susie Morgan and Magistrate Janis van Meerveld (1). (Iw)
(Entered: 09/27/2021)
09/29/2021 81 | ORDER: IT IS ORDERED that a telephone conference is hereby set for 10/1/2021,
(p.12289) | at 2:00 p.m. The Court will provide all counsel with the call-in instructions
necessary to participate in this conference. Signed by Judge Susie Morgan on
9/29/2021.(pp) (Entered: 09/29/2021)
09/30/2021 82 | NOTICE: Because R. Doc. 79 (p.12215) contains more than 50 pages, counsel
(p.12290) | shall deliver to chambers within 3 working days one hard copy of the submission in
a binder as set forth in notice. Signed by Clerk.(bwn) (Entered: 09/30/2021)
10/01/2021
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EXPARTE/CONSENT MOTION to Condense 72 (p.12147) Order on Motion for
Extension of Deadlines, fo contract deadlines on briefing, MOTION to Expedite
hearing on the matter by A&B Charters Inc., Capt. Joey D Charter Inc., Kraig
Dafcik, Joey Dobin, Fishing Charters of Naples, Mexican Gulf Fishing Company,
Jim Rinckey, Frank Ventimiglia, Ventimiglia LLC, Allen Walburn, Billy Wells.
(Attachments: # 1 (p.21) Exhibit Proposed Order)(Vecchione, John) Modified text
on 10/4/2021 (pp). (Entered: 10/01/2021)

10/01/2021 84 | Minute Entry for proceedings held before Judge Susie Morgan: A Telephone
(p.12296) | Conference was held on 10/1/2021. Plaintiffs informed the Court they will petition
National Marine Fisheries Services to extend the effective date of the GPS-tracking
requirement for charter boats. The parties will submit a joint motion to amend and
shorten the briefing schedule. (jeg) (Entered: 10/01/2021)
10/04/2021 85 | ORDER GRANTING 83 (p.12291) Motion to Condense the Briefing Schedule. IT
(p.12297) | IS FURTHER ORDERED that the current 72 (p.12147) Briefing Schedule is
VACATED. IT IS FURTHER ORDERED that the page limit for opening and
opposing briefs, and for reply briefs, is as stated herein. Signed by Judge Susie
Morgan on 10/4/2021. (pp) (Entered: 10/04/2021)
10/13/2021 86 | RESPONSE/MEMORANDUM in Opposition to re 79 (p.12215) Motion for
(p.12298) | Summary Judgment and Reply to Opposition to Plaintiffs' Motion for Summary
Judgment filed by A&B Charters Inc., Capt. Joey D Charter Inc., Kraig Dafcik,
Joey Dobin, Fishing Charters of Naples, Mexican Gulf Fishing Company, Jim
Rinckey, Frank Ventimiglia, Ventimiglia LLC, Allen Walburn, Billy Wells .
(Attachments: # 1 (p.21) Statement of Contested/Uncontested Facts Response to
Defendants' Statement of Facts)(Vecchione, John) Modified text on 10/14/2021
(pp)- (Entered: 10/13/2021)
11/03/2021 87 | RESPONSE/MEMORANDUM in Support of re 79 (p.12215) Motion for Summary
(p.12347) | Judgment filed by All Defendants . (Panda, Shampa) Modified text on 11/4/2021
(pp)- (Entered: 11/03/2021)
11/04/2021 88 | Joint NOTICE of Federal Register Publication by All Plaintiffs and Defendants .
(p.12377) | (Attachments: # 1 (p.21) Exhibit 1)(Smith, Nicole) Modified text on 11/5/2021
(pp)- (Entered: 11/04/2021)
11/10/2021 89 | ORDER CANCELLING SETTLEMENT CONFERENCE: At the request of
(p.12381) | counsel, the Settlement Conference set for Tuesday, 11/23/2021, at 9:00 a.m., is
CANCELLED. Signed by Magistrate Judge Janis van Meerveld on
11/10/2021.(ajn) (Entered: 11/10/2021)
02/02/2022 90 | MOTION to Stay Regulation Enjoin Enforcement and shorten time to respond by
(p.12382) | A&B Charters Inc., Capt. Joey D Charter Inc., Kraig Dafcik, Joey Dobin, Fishing
Charters of Naples, Mexican Gulf Fishing Company, Jim Rinckey, Rivers End
Outfitters, LLC, Frank Ventimiglia, Ventimiglia LLC, Allen Walburn, Billy Wells.
Motion(s) will be submitted on 2/11/2022. (Attachments: # 1 (p.21) Memorandum
in Support of Stay and to Shorten Time to Respond, # 2 Proposed Order to Stay and
Shorten time to respond)(Vecchione, John) (Entered: 02/02/2022)
02/03/2022 91 [ ORDER: IT IS ORDERED that Plaintiffs' 90 (p.12382) Motion for an
(p.12396) | administrative stay of regulation is GRANTED IN PART. Plaintiff's motion is set

for submission 2/9/2022. Defendants may file a response in opposition no later than
2/8/2022, at 5:00 p.m. Plaintiffs may file a reply no later than 2/9/2022, at 5:00
p-m. Signed by Judge Susie Morgan on 2/3/2022.(pp) (Entered: 02/03/2022)
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02/08/2022 92 | RESPONSE/MEMORANDUM in Opposition filed by All Defendants re 90
(p.12397) | (p.12382) MOTION to Stay Regulation Enjoin Enforcement and shorten time to
respond. (Attachments: # 1 (p.21) Affidavit Declaration of Andrew J.
Strelcheck)(Panda, Shampa) Modified text on 2/9/2022 (cwa). (Entered:
02/08/2022)
02/09/2022 93 | REPLY to re 90 (p.12382) MOTION to Stay Regulation Enjoin Enforcement and
(p.12417) | shorten time to respond filed by All Plaintiffs . (Vecchione, John) Modified text on
2/10/2022 (pp). (Entered: 02/09/2022)
02/28/2022 94 | ORDER AND REASONS denying Plaintiffs' 73 (p.12149) Motion for Summary
(p.12426) | Judgment On All Counts; granting Government's 79 (p.12215) Motion for
Summary Judgment On All Counts; and denying as moot 90 (p.12382) Motion to
Stay Regulation Enjoin Enforcement and shorten time to respond. (All Internet
Sources cited within this order have been preserved on the Court's website
under "Orders Citing Internet Sources.'') Signed by Judge Susie Morgan on
02/28/2022. (tsf) (Entered: 02/28/2022)
03/02/2022 95 | NOTICE OF APPEAL by A&B Charters Inc., Capt. Joey D Charter Inc., Kraig
(p.12507) | Dafcik, Joey Dobin, Fishing Charters of Naples, Mexican Gulf Fishing Company,
Jim Rinckey, Ventimiglia LLC, Frank Ventimiglia, Allen Walburn, Billy Wells as
to 94 (p.12426) Order and Reasons. (Filing fee $ 505, receipt number
ALAEDC-9254552.) (Vecchione, John) Modified text on 3/3/2022 (mm). (Entered:
03/02/2022)
03/02/2022 96 | JUDGMENT: IT IS ORDERED, ADJUDGED, AND DECREED that there be
(p.12509) | judgment in favor of Defendants. Signed by Judge Susie Morgan on 3/2/2022.(pp)
(Entered: 03/02/2022)
03/03/2022 97 | AMENDED NOTICE OF APPEAL as to 96 (p.12509) Judgment and 94 (p.12426)
(p.12511) | ORDER AND REASONS denying summary judgment by All Plaintiffs. (Vecchione,
John) Modified link/text on 3/4/2022 (pp). (Entered: 03/03/2022)
03/04/2022 98 | APPEAL TRANSCRIPT REQUEST by All Plaintiffs re 95 (p.12507) Notice of
(p.12513) | Appeal, 97 (p.12511) Amended Notice of Appeal. (No hearings) (Vecchione, John)
(Entered: 03/04/2022)
03/07/2022 99 | USCA Case Number 22-30105 appealed to USCA for 95 (p.12507) Notice of
Appeal, filed by Kraig Dafcik, Jim Rinckey, A&B Charters Inc., Allen Walburn,
Frank Ventimiglia, Billy Wells, Capt. Joey D Charter Inc., Joey Dobin, Ventimiglia
LLC, Fishing Charters of Naples, Mexican Gulf Fishing Company, 97 (p.12511)
Amended Notice of Appeal filed by Kraig Dafcik, Chris Wilson, Jim Rinckey,
A&B Charters Inc., Allen Walburn, Frank Ventimiglia, Billy Wells, Capt. Joey D
Charter Inc., Ventimiglia LLC, Joey Dobin, Fishing Charters of Naples, Rivers End
Outfitters, LLC, Mexican Gulf Fishing Company (pp) (Entered: 03/07/2022)

Mexican Gulf Fishing Company, et al v. U.S. Department of Commerce et al (2:20-cv-02312-SM-JVM)
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF LOUISIANA

MEXICAN GULF FISHING
COMPANY, et al,
Plaintiffs,
V.

U.S. DEPARTMENT OF COMMERCE, :
et al., : Civil Action No. 2:20-cv-2312

Notice of Appeal
Judge Suzie Morgan

Magistrate Judge Janis Van Meerveld

Defendants.

NOTICE OF APPEAL
Notice is hereby given that, Captain Billy Wells and Mexican Gulf Shipping Company

(“Mexican Gulf”), Captain Allen Walburn and A&B Charters, Inc. (“A&B”), Captain Kraig
Dafcik, Captain Joseph Dobin and Captain Joey D. Charters (“Joey D. Charters™), Captain Frank
Ventimiglia and Ventimiglia Charters, and Captain Jim Rinckey and Fishing Charters of Naples
(“Fishing Charters”), Plaintiffs in the above-entitled action, hereby appeal to the United States
Court of Appeals for the Fifth Circuit from the Court’s Order denying their motion for summary
judgment and granting defendants motion for summary judgment, dated February 28, 2022 and

docketed as ECF 94.
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Dated: March 2, 2022

Respectfully submitted,

GORDON, ARATA, MONTGOMERY,
BARNETT, McCOLLAM, DUPLANTIS
& EAGAN, LLC

By: /s/

A. Gregory Grimsal (#06332)

201 St. Chatrles Avenue, 40th Floor
New Otleans, Louisiana 70170-4000
Telephone: (504) 582-1111
Facsimile: (504) 582-1121

Email: ggrimsal@gamb.com

NEW CIVIL LIBERTIES ALLIANCE

By: /s/ John ]. Vecchione
John J. Vecchione

Adpmitted pro hac vice

Sheng Li

Adpmitted pro hac vice

Kara M. Rollins

Adpmitted pro hac vice

1225 19" Street NW, Suite 450
Washington, DC 20036
Telephone: (202) 869-5210
Email: john.vecchione@ncla.legal
sheng.li@ncla.legal

Counsel for Plaintiffs

CERTIFICATE OF SERVICE

I do hereby certify that on this 2nd day of March, 2022, I electronically filed the foregoing
with the Clerk of Court by using the CM/ECF system which will send a notice of electronic filing to
all attorneys of record.

/s/ John J. Vecchione
John J. Vecchione
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF LOUISIANA

MEXICAN GULF FISHING

COMPANY, 9400 Sara Ct., River Ridge, LA 70123; :

BILLY WELLS; A&B CHARTERS INC.,
1491 Chesapeake Ave., Naples, FL 34102;
ALLEN WALBURN, President; KRAIG

DAFCIK, 550 Port O Call Way, Naples, FL 34102;
CAPT. JOEY D CHARTER INC.,, 1345 5th Ave.,
S Hyatt House Naples, FL 34102; JOEY DOBIN;
VENTIMIGLIA LLC, D/B/A Sanibel Offshore

Fishing Charters
15271 McGregor Blvd. #16, Fort Myers,

FL 33908; FRANK VENTIMIGLIA; FISHING
CHARTERS OF NAPLES, 3755 29th Ave., SW

Naples, FL 34117; JIM RINCKEY,
Plaintiff,
V.

U.S. DEPARTMENT OF COMMERCE;
WILBUR L. ROSS, JR., in his official
capacity as Secretary of Commerce;
NATIONAL OCEANIC AND
ATMOSPHERIC ADMINISTRATION;
NEIL JACOBS, in his official capacity as
Acting Administrator of NOAA;
NATIONAL MARINE FISHERIES
SERVICE, a/k/a NOAA FISHERIES;
CHRIS OLIVER, in his official capacity
as Assistant Administrator for

NOAA Fisheries,

Defendants.

FIRST AMENDED COMPLAINT

Civil Action No. 2:20-cv-2312

Judge Suzie Morgan

Magistrate Judge Janis Van Meerveld

Plaintiffs submit this First Amended Complaint for Permanent Injunctive and Declaratory

Relief to prohibit the Department of Commerce (“Commerce”) by and through the National Oceanic

and Atmospheric Administration (“NOAA”) and the National Marine Fisheries Service (“NMFS”)

(collectively, “Defendants”), from enforcing an unlawful and unconstitutional, industry-funded,

warrantless 24-hour Global Positioning System (“GPS”) surveillance of location and movement of
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each vessel via the Vessel Monitoring System (“VMS”), targeting a select group of federally permitted
charter boats and headboats in the Gulf of Mexico. It was promulgated through the Gulf of Mexico
Fishery Management Council (“Gulf Council”) and the South Atlantic Fishery Management Council’s
(“South Atlantic Council”’) Gulf For-hire Reporting Amendment (“Gulf For-hire Reporting
Amendment”), available at https:/ /bitly/GulfForhireAmendment, and the July 21, 2020 Final Rule,
see 85 Fed. Reg. 44005 (July 21, 2020) (to be codified at 50 C.F.R. pt. 622) (“Final Rule”) (attached as
Exhibit A), implementing the Gulf For-hire Reporting Amendment. On August 7, 2020, Defendants
delayed the implementation of the Final Rule until January 4, 2021. See NOAA Fisheries Announces
a Delay in Effective Date for New For-Hire Electronic Reporting Requirements in the Atlantic, FB20-

052 (Aug. 7, 2020), available at https:/ /bitly/FB20-052.

INTRODUCTION

The Plaintiffs are either Captains of charter boats or the Companies that own the boats that
take customers into the Gulf of Mexico to fish. They bring this suit on their own behalf and on behalf
of the class of all those similarly situated. Under the Final Rule, each of the Plaintiffs’ movements will
be tracked by the government by a VMS device each of them will be forced to buy, which is an
unconstitutional and unlawful infringement of Plaintiffs’ rights. The Final Rule will confer virtually
no benefit upon the Defendants in monitoring fish stocks in the Gulf of Mexico over cheaper and
less intrusive methods. In addition, the Final Rule requires Plaintiffs to contact the Defendants
whenever they wish to leave the dock, even if not fishing or using their federal permit in any way.

This exercise of administrative overreach must be stopped.

JURISDICTION AND VENUE

1. This is an action arising under the Constitution of the United States for the violation of the
Fourth, Fifth, and the Ninth Amendments; Magnuson-Stevens Fishery Conservation and

Management Act, as amended by the Sustainable Fisheries Act, 16 U.S.C. § 1801 ¢ seq. (“MSA”); the
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Administrative Procedure Act (“APA”), 5 U.S.C. § 701 ¢f seq.; and the Regulatory Flexibility Act, 5
U.S.C. § 601 ez seq. (“REA”).

2. This Court has jurisdiction pursuant to the MSA. 16 U.S.C. §§ 1855(f), 1861(d). Review under
the MSA is conducted in accordance with the APA, 5 U.S.C. § 701 e seq.

3. This Court has jurisdiction pursuant to 28 U.S.C. § 1331 and the APA, 5 U.S.C. § 701 7 seq.
The challenged rule is final and reviewable agency action. 5 U.S.C. § 704.

4. This Court has jurisdiction pursuant to 28 U.S.C. § 1331 and the RFA. 5 U.S.C. § 611.

5. Venue is proper pursuant to 28 U.S.C. § 1391(e).

6.  Plaintiffs’ petition for review is timely filed pursuant to the MSA and RFA. 16 U.S.C.
§ 1855(f); 5 U.S.C. § 611.

7. This Court may issue a declaratory judgment pursuant to 28 U.S.C. §§ 2201-2202 and grant
permanent injunctive relief pursuant to the APA, 5 U.S.C. § 706; and the MSA, 16 U.S.C. §§ 1855(f),

1861(d).

PARTIES

8.  Plaintiff MEXICAN GULF FISHING COMPANY (“Mexican Gulf”) is a limited liability company
organized and operating under the laws of the State of Louisiana partially owned and operated by
Captain Billy Wells out of Venice, Louisiana. It charters fishing trips for, primarily, yellow fin tuna
but also billfish on the 42’ catamaran Wild Bill. 'The Wild Bill can have 6 passengers.

9.  Plaintiff CAPTAIN BILLY WELLS resides in Louisiana, operates Mexican Gulf, and captains
the Wild Bill on chartered fishing trips. He also uses the vessel for personal non-fishing trips. If the
Gulf For-hire Reporting Amendment implemented by the Final Rule becomes effective, his own
movements will be tracked by the government whenever he is on the vessel. In addition, his and his
company’s proprietary business information such as suppliers used, movements when not fishing and

other location-related information, including for sight-seeing, will be broadcast to the Defendants for
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no legitimate purpose. There is no prohibition on Defendants sharing this information with other
agencies, law enforcement or otherwise, without a warrant.

10. Plaintiff A&B CHARTERS INC. is a corporation organized and operating under the laws of
the State of Florida and owned and operated by Captain Allen Walburn. A&B Charters was his life-
long project, founded over 41 years ago, and always headquartered in Naples, Florida. It owns and
operates 3 commercial charter vessels each about 40-feet long , . A&B, Alabama, and A/l In, which are
federally permitted for commercial use, constructed to United States Coast Guard (“USCG”)
standards and specifications, and permitted to take up to 10 passengers in the federal waters of the
Gulf of Mexico. A&B Charters offers customers inshore fishing in Naples, sportfishing, and deep-sea
fishing. Customers may also rent a vessel for sightseeing, swimming, or some other leisurely purposes
in conjunction with fishing.

11.  Plaintiff CAPTAIN ALLEN WALBURN, a resident of Florida, operates A&B Charters and
operates his vessel in the Gulf of Mexico. He uses it not only as a business, but personally to take
family and friends to dinner or on other non-fishing events. If the Gulf For-hire Reporting
Amendment implemented by the Final Rule becomes effective, his own movements will be tracked
by the government whenever he is operating the vessel. In addition, his and his company’s proprietary
business information such as suppliers used, movements even when not fishing and other location-
related information will be broadcast to the Defendants for no legitimate purpose. There is no
prohibition on Defendants sharing this information with other agencies, law enforcement or
otherwise, without a warrant. Mr. Walburn also operates boats in Alaska where the NOAA
requirement is simply to have a paper logbook of locations where fishing occurs and fish is caught.
Those logbooks are then countersigned by the charter customers. This method is both less intrusive,
less expensive, and because of the counter-signature more reliable than the Defendants’” Gulf For-hire

Reporting Amendment and Final Rule.
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12, Plaintiff CAPTAIN KRAIG DAFCIK is a resident of Florida and part owner of the Alabama
(along with Plaintiff A&B Charters) that he captains through Alabama Fishing Charters, out of Port
O Call Way, Naples, Florida. He takes charters off-shore for pelagic and migratory fish species. In
addition, he captains the .Albama on private non-fishing trips with his wife and family. If the Gulf
For-hire Reporting Amendment implemented by the Final Rule becomes effective, his own
movements will be tracked by the government whenever he is operating the vessel. In addition, his
and his company’s proprietary business information such as suppliers used, movements even when
not fishing and other location-related information, including for sight-seeing, will be broadcast to the
Defendants for no legitimate purpose. There is no prohibition on Defendants sharing this information
with other agencies, law enforcement or otherwise, without a warrant.

13.  Plaintiff CAPTAIN JOEY D CHARTERS INC. (“Joey D Charters”) is organized and operating
under the laws of the State of Florida and is also headquartered in Naples. Captain Joey Dobin owns
and operates his eponymous business. He founded it over 18 years ago and now owns and operates
four vessels, one of which is a 32-foot long vessel, S#// Dreamin, which is federally permitted for
commercial use, constructed to USCG standards and specifications, and permitted to take up to 6
passengers in the federal waters of the Gulf of Mexico. Captain Joey offers fishing charters for inshore
and deep-sea fishing. Customers may also rent a boat for both fishing and non-fishing purposes, for
instance, sight-seeing.

14.  Plaintiff CAPTAIN JOSEPH (“JOEY”) DOBIN is a resident of Florida and operates Joey D.
Charters and uses the S7// Dreamin in the Gulf of Mexico both for fishing and non-fishing purposes.
On information and belief, the Final Rule will cause him to hire a certified technician, for unknown
amounts, to install the VMS device and then pay a company approximately $75.00 per month as a user
fee for monitoring and also unknown amounts for repairs. As further related below the Defendants

have not identified vendors or systems and so exact cost is yet to be determined. If the Gulf For-hire
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Reporting Amendment implemented by the Final Rule becomes effective, his own movements will be
tracked by the government whenever he is operating the vessel. In addition, his and his company’s
proprietary business information such as suppliers used, movements even when not fishing and other
location-related information, including for sight-seeing, will be broadcast to the Defendants for no
legitimate purpose. There is no prohibition on Defendants sharing this information with other
agencies, law enforcement or otherwise, without a warrant.

15.  Plaintiff VENTIMIGLIA LL.C D/B/A SANIBEL OFFSHORE FISHING CHARTERS. (“Sanibel”) is
a single-member limited liability company organized and operating under the laws of the State of
Florida and headquartered in Fort Myers, Florida. Captain Frank Ventimiglia founded Sanibel 20 years
ago. Sanibel owns and operates a 29-foot-long vessel, Miss Hayden, which is federally permitted for
commercial use, constructed to USCG standards and specifications, and permitted to take up to 6
passengers in the federal waters of the Gulf of Mexico. Sanibel offers customers inshore/bay and
offshore/deep-sea fishing charters. Plaintiff primarily charters for grouper and snapper in the Gulf
of Mexico off the coast of southwest Florida.

16. Plaintiff CAPTAIN FRANK VENTIMIGLIA is a resident of Florida and an owner and operator
of Sanibel that he operates out of Fort Meyers, Florida. He takes the vessel Miss Hayden out for
voyages other than fishing. He is also the primary captain whose movements would be tracked by the
government were the proposed rule go into effect. If the Gulf For-hire Reporting Amendment
implemented by the Final Rule becomes effective, his own movements will be tracked by the
government whenever he is operating the vessel. In addition, his and his company’s proprietary
business information such as suppliers used, movements even when not fishing and other location-
related information will be broadcast to the Defendants to no legitimate purpose. In addition, his and
his company’s proprietary business information such as suppliers used, movements when not fishing

and other location-related information will be broadcast to the Defendants for no legitimate purpose.
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There is no prohibition on Defendants sharing this information with other agencies, law enforcement
or otherwise, without a warrant.

17.  Plaintiff FISHING CHARTERS OF NAPLES (“Fishing Charters”) is a Florida company
organized and operated under the laws of Florida in Naples, Florida and associated with A&B
Charters. It is owned by Captain Jim Rinckey also of Naples, Florida. He has owned and operated
the company for six years and is federally permitted for 19 passengers and 2 crew to operate in the
Gulf of Mexico.

18.  Plaintiff CAPTAIN JIM RINCKEY is a resident of Florida. He owns and operates Fishing
Charters and captains its vessel the .4/ In. He also uses the vessel for personal use and non-fishing
trips. If the Gulf For-Hire Reporting Amendment and Final Rule becomes effective, his own
movements will be tracked by the government whenever he is operating the vessel. In addition, his
and his company’s proprietary business information such as suppliers used, movements even when
not fishing and other location-related information, including for sight-seeing, will be broadcast to the
Defendants for no legitimate purpose. There is no prohibition on Defendants sharing this information

with other agencies, law enforcement or otherwise, without a warrant.

Defendants

19. Defendant UNITED STATES DEPARTMENT OF COMMERCE (“Commerce” or the
“Department”) is an agency of the United States of America. Under the MSA, the Department has
primary management responsibility for domestic marine fisheries in federal waters, which it has
delegated.

20. Defendant WILBUR L. ROSS, JR. is the Secretary of the United States Department of
Commerce. He is sued in his official capacity.

21. Defendant NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION (“NOAA”) is a

scientific agency within Commerce. It has the delegated responsibility to manage domestic marine
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fisheries in federal waters, which it has sub-delegated to the National Marine Fisheries Service. NOAA
promulgated the final rule at issue.

22. Detendant DR. NEIL JACOBS is the Assistant Secretary of Commerce for Environmental
Observation and Prediction and Acting Administrator of NOAA. He is sued in his official capacity.

23. Defendant NATIONAL MARINE FISHERIES SERVICE (“NMES” or “NOAA Fisheries”) is a
line office within NOAA. It has the sub-delegated responsibility to manage domestic marine fisheries
in federal waters.

24. Defendant CHRIS OLIVER is the Assistant Administrator for NOAA Fisheries. He is sued in

his official capacity.

CONSTITUTIONAL, STATUTORY, AND REGULATORY BACKGROUND

The Fourth, Fifth and Ninth Amendments

25. The Fourth Amendment protects the people against the government’s “unreasonable
searches and seizures.” U.S. Const. amend. IV. The government conducts an unreasonable search by
trespassing, without a warrant, into a personal property to gain information for use in potential
prosecution against that person. U.S. . Jomes, 132 S. Ct. 945, 949 (2012).

26. The Fourth Amendment protects a person’s right to privacy; warrantless searches that violate
a person’s reasonable expectation of privacy are unreasonable and unconstitutional. Kazzg v. U.S., 390
U.S. 347, 353 (1967).

27. Warrantless access to the GPS information of a person’s “detailed, encyclopedic, and
effortlessly compiled” locations and movements violates the Fourth Amendment. See Carpenter v. U.S.,
138 S. Ct. 2206, 2209 (2018).

28. The Fourth Amendment protects a person’s possessory rights as it forbids the government

from trespassing without a warrant.
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29. The Fifth Amendment protects life, liberty, and property from deprivation by the
Government without due process of law. U.S. Const. amend. V.

30. The Ninth Amendment protects the people’s freedom of movement, right to travel, rights
to free enterprise, freedom from unreasonable governmental interference, right to privacy, and all

other unenumerated rights retained by the people of the United States. U.S. Const. amend. IX.

The Magnuson-Stevens Act and the Fishery Conservation and Management Framework

31. Recognizing the economic importance of commercial and recreational fishing, the MSA was
adopted to protect, manage, and grow the United States’ fishery resources. To achieve these goals, the
MSA delineates scientific and conservation-based statutory obligations to sustainably manage fishery
resources for the benefit of the fishing industry and the environment. 16 U.S.C. § 1801 7 seq.

32. The MSA grants Commerce the ability to exercise “sovereign rights” to conserve and manage
fisheries resources “for the purposes of exploring, exploiting, conserving, and managing all fish” in
the Exclusive Economic Zone (“EEZ”). 16 U.S.C. {§ 1801 (b)(1), 1811(a). Generally, the EEZ extends
from the seaward boundary of each of the coastal States to 200 nautical miles offshore. 16 U.S.C. §
1802(11).

33. The MSA provides for the development and implementation of fishery management plans
(“FMPs”) for fisheries. 16 U.S.C. § 1801(b)(4). FMPs are implemented with the goal of continually
achieving and maintaining optimum yield within such fishery. Id. All FMPs, and their implementing
regulations, must be prepared and executed in accordance with ten fishery conservation and
management “National Standards.” Id.; 16 U.S.C. § 1851(a). Atleast, six of the standards are implicated
by the Regulation:

a.  National Standard One requires that “[c]onservation and management measures
shall prevent overfishing while achieving, on a continuing basis, the optimum yield from

each fishery for the United States fishing industry.” 16 U.S.C. § 1851(a)(1).
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b.  National Standard Two requires that “[cJonservation and management measures
shall be based upon the best scientific information available.” 16 U.S.C. § 1851(a)(2).

c.  National Standard Four requires that agency measures that “allocate or assign
fishing privileges among various ... fisherman” should be “fair and equitable” and
“reasonably calculated to promote conservation.” And “no particular individual,
corporation, or other entity [should] acquire[] an excessive share of such privileges.” 16
U.S.C. § 1851(a)(4).

d.  National Standard Six requires that “[c]onservation and management measures
shall take into account and allow for variations among, and contingencies in, fisheries, fishery
resources, and catches.” 16 U.S.C. § 1851(2)(0).

e.  National Standard Seven requires that “[c]onservation and management measures
shall, where practicable, minimize costs and avoid unnecessary duplication.” 16 U.S.C.
§ 1851(2)(7).

f.  National Standard Eight requires that “[c]onservation and management measures
shall, consistent with the conservation requirements ..., take into account the importance of
fishery resources to fishing communities by utilizing economic and social data that [are based
upon the best scientific information available], in order to (A) provide for the sustained
participation of such communities, and (B) to the extent practicable, minimize adverse
economic impacts on such communities.” 16 U.S.C. § 1851(a)(8).

34. The MSA prescribes the required and discretionary provisions of FMPs. 18 U.S.C. § 1853.

a.  Among other requirements, FMPs must include conservation and management
measures; fishery descriptions; certain yield assessments; essential fish habitat identification;

fishery impact statements; criteria for identifying overfishing within the fishery; standardized

10
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reporting methodology for bycatch analysis; and a mechanism for setting annual catch limits.
18 U.S.C. § 1853(a).

b.  Among other provisions, FMPs may include fishery permits; designation of limited
or closed off fishing zones; limitations on catch and sale of fish; prohibitions and
requirements related to gear types; requirements for carrying observers on board to collect
conservation and management data; reservation of portions of allowable catch for use in
scientific research. 18 U.S.C. § 1853(b).

35. Within the constitutional limit, the MSA purports to authorize warrantless access to VMS
data by the USCG and other authorized law enforcement. 16 U.S.C. § 1861(b)(1)(A)(vi). Before it can
board or seize a vessel, or its catch, USCG or other authorized law enforcement must have “reasonable
cause to believe” a law is being broken. 16 U.S.C. § 1861(b)(1)(A)(1). The MSA does not require
charter boats to have or to collect such location related data. Nor does it mention or contemplate a
global positioning system or a 24-hour location and movement surveillance whether a vessel is being
used to fish in federal waters under a federal permit or for other purposes that NOAA does not
regulate. There is no provision to collect information on vessel movements when the vessel is not
fishing under its permit.

36. The MSA permits information collections that are beneficial for developing, implementing,
or revising FMPs. 18 U.S.C. § 1881a(a)(1). If a Council determines such information collection is
necessary, it may request that the Secretary implement the collection. Id. If the Secretary determines
that the collection is justified, then the Secretary has the duty to promulgate regulations implementing
the collection program. Id. If determined necessary, the Secretary may also initiate an information

collection. 18 U.S.C. § 1881a(a)(2).
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37. 'The MSA establishes eight Regional Fishery Management Councils (“Councils”). 16 U.S.C.
§ 1852(a)(1). The Councils share fishery conservation, management, and regulatory responsibilities
with Commerce and NOAA. Two of the Councils are particularly relevant here:

a.  The Gulf of Mexico Fishery Management Council (“GMFMC”) which manages
fishery resources in the U.S. waters of the Gulf of Mexico.

b.  The South Atlantic Fishery Management Council (“SAFMC”) which is responsible
for the federal waters off North Carolina, South Carolina, Georgia and East Florida to Key
West.

38. The Councils prepare, monitor, and revise FMPs. 16 U.S.C. § 1801(b)(5). The Councils, in
conjunction with the Secretary, may also propose regulations implementing or modifying an FMP or
plan amendment. 18 U.S.C. § 1853(c); ¢ 18 U.S.C. § 1855(d).

39. The Councils also provide a forum through which the fishing industry, as well as other
interested parties, can take an active role in advising, establishing, and administering FMPs. 16 U.S.C.
§ 1801(b)(5).

40. The MSA prescribes the required and discretionary provisions of FMPs. 18 U.S.C. § 1853.

41. The MSA permits information collections that are beneficial for developing, implementing,
or revising FMPs. 18 U.S.C. § 1881a(a)(1). If a Council determines such information collection is
necessary, it may request that the Secretary implement the collection. Id. If the Secretary determines
that the collection is justified, then the Secretary has the duty to promulgate regulations implementing
the collection program. Id. If determined necessary, the Secretary may also initiate an information

collection. 18 U.S.C. § 1881a(a)(2).

The Regulatory Flexibility Act

42. The RFA requires administrative agencies to consider the effect of their actions on small

entities, including small businesses. The purpose of the RFA is to enhance agency sensitivity to the
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economic impact of rulemaking on small entities to ensure that alternative proposals receive serious
consideration at the agency level.

43. The RFA provides that, whenever an agency is required by the APA to publish a general
notice of proposed rulemaking, it must prepare and make available for public comment an Initial
Regulatory Flexibility Analysis (“IRFA”), 5 U.S.C. § 603(a), and subsequently prepare and make public
a Final Regulatory Flexibility Analysis (“FRFA”). 5 U.S.C. § 604. An agency must also publish the
FRFA or a summary of the FRFA in the Federal Register. 5 U.S.C. § 604(b).

44. When an agency takes a final action that is subject to the RFA, including the promulgation
of final rules, but does not comply with the RFA, “a small entity that is adversely affected or aggrieved
by final agency action is entitled to judicial review.” 5 U.S.C. § 611(a).

45. Under NMES regulations, the “small business size standard” for commercial fishing
businesses, and their affiliates, “is $11 million in annual gross receipts.” 50 C.F.R. § 200.2;
5 US.C. § 601(3).

46. All Plaintiffs in this action meet the standard for “small business size standard” under the

RFA.

The Gulf For-hire Reporting Amendment and FINAL RULE, 85 Fed. Reg. 44005 (July
21, 2020) (to be codified at 50 C.F.R. pt. 622

47. As outlined in the Final Rule:

On June 21, 2018, NMFES published a notice of availability (“NOA”) for the Gulf For-
hire Reporting Amendment and requested public comment (83 FR 28797). On
September 19, 2018, the Secretary of Commerce (Secretary) approved the Gulf For-
hire Reporting Amendment under section 304(a)(3) of the Magnuson-Stevens Act. On
October 26, 2018, NMFES published a proposed rule for the Gulf For-hire Reporting
Amendment and requested public comment through November 26, 2018 (83 FR
54069). On November 20, 2018, NMFS extended the proposed rule comment period
through January 9, 2019 (83 FR 58522).

85 Fed. Reg. 44005 (July 21, 2020) (to be codified at 50 C.F.R. pt. 622).

13
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48. On July 21, 2020, the Defendants promulgated the Final Rule implementing the Gulf For-
hire Reporting Amendment. See 7d.

49. The Final Rule was issued under the authority of the NMFES to implement GMFMC and
SAFMC’s management measures included in the Gulf For-hire Reporting Amendment. It applies
both to the FMPs for the Reef Fish Resources of the Gulf of Mexico (“Reef Fish FMP”) and Coastal
Migratory Pelagic (“CMP”) Resources of the Gulf of Mexico and Atlantic Region (“CMP FMP”).

50. The Final Rule amends 50 CFR part 622 to require Gulf For-hire vessels (charter boats and
headboats) both to have a VMS tracking device relaying and storing information for Defendants at
virtually all times and requires each of these small charter boat businesses to electronically record the
fish caught by its customers and send it to Defendants within a half hour of docking using hardware
and software approved by Defendants. See zd. at 44017-44021. On December 11, 2020, Defendants
made available two mobile applications that are approved for use when making electronic fishing
reports under the Final Rule. In addition to fish-related data, both approved mobile applications also
require Plaintiffs to report sensitive business data, including fee charged each charter fisher, fuel used,
fuel price, number of customers, and crew size. Nothing in the Final Rule’s regulatory text mandates
the reporting of such business data. See 7d. While the preamble of the October 26, 2018 Notice of
Propose Rule Making contemplated electronic reporting of “socio-economic data,” it did not provide
notice of the type of information that must be reported. See 83 Fed. Reg. 54069.

51. All Plaintiffs operate “charter boats” Gulf For-hire vessels and not “headboats” as referred
to in the Final Rule. While headboats had certain reporting requirements before this rule, charter
boats did not. These new VMS-based reporting requirements for charter boats are completely novel
to charter boat operators in the Gulf and Southern Atlantic Fisheries.

52. For both holders of Reef Fish and Pelagic species permits, the Final Rule requires that: The

owner or operator of a charter vessel ... for which a charter vessel ... permit for Gulf reef fish has
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been issued ... and whose vessel is operating as a charter vessel ... regardless of fishing location, must
submit an electronic fishing report of all fish harvested and discarded, and any other information
requested by SRD for each trip with the time period specified in paragraph (b)(2) of this section. The
electronic fishing report must be submitted to the SRD via NMFS approved hardware and software
as posted on the NMFES Southeast Region website. 85 Fed. Reg. 44005 (July 21, 2020) (to be codified
at 50 C.F.R. § 622.26(b)(1)) (Gulf Reef Fish). The requirement for Pelagic fish is the same. 85 Fed.
Reg. 44005 (July 21, 2020) (to be codified at 50 C.F.R. § 622.374 (b)(1)(i)). In either case failure to
report electronically within 30 minutes of docking revokes the right to fish. See 85 Fed. Reg. 44005
(July 21, 2020) (to be codified at 50 C.F.R. § 622.26(b)(4)).

53. Incredibly, no such VMS hardware or software has been approved. See_Approved Software and
Hardware for the Southeast For-Hire Reporting Program (last visited Aug. 17, 2020) available at
https://bitly/VMSHardwareandSoftware.

54. 'This omission makes a mockery of the cost estimates by the Defendants in addressing
comments and issuing the rule purporting to take into account burdens and costs. Nonetheless, each
of these intrusive devices must be installed by a “qualified marine electrician” and be only the type of
device approved by Defendants. See, e.g, 85 Fed. Reg. 44005 (July 21, 2020) (to be codified at 50
C.FR. § 622.26(b)(ii) (E)).

55.  Under the Final Rule, charter boats fishing either Gulf Reef Fish or Gulf Pelagic species, are
required to “permanently affix[]” “either a cellular or satellite VMS unit” and that unit must have
“uninterrupted operation.” 85 Fed. Reg. 44005 (July 21, 2020) (to be codified at 50 C.F.R.
§ 622.25(b)(5); 622.374(b)(5)(i1)). This unit must allow Defendants knowledge of the vessels
whereabouts (with exceptions not applicable here) 24 hours a day, 365 days a year. 85 Fed. Reg. 44005

(July 21, 2020) (to be codified at 50 C.F.R. § 622.26(b)(5)(ii)(B); 622.374(b)(5)(iv)(B)). The only
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difference while in port is that it must broadcast its position once every 4 hours rather than every hour
within the 24-hour day.

56. To add to this 24-hour surveillance, more appropriate to a SuperMax prison than the open
ocean, each vessel owner must contact the NMES whenever the vessel leaves port solely because they have
a permit and completely divorced from whether they are acting as a charter vessel. 85 Fed. Reg. 44005 (July 21,
2020) (to be codified at 50 C.F.R. § 622.26(b)(6); 622.374(b)(6)). Having to tell the government where
you are going and what you are doing when you are not performing a federally permitted task, and
paying for the “privilege” of being tracked by the government for no legitimate government purpose,
amount to an improper burden and wholly unlawful harassment.

57. 'The Final Rule creates a regime of pervasive 24-hour electronic monitoring of individuals
whether or not they are using a federal permit in any way. It imposes technological and reporting
requirements on small businesses and individuals that far outweigh any benefit to fish stocks in the
Gulf of Mexico and, in fact, no such benefit is likely or demonstrated.

58. The Final Rule also allows the Defendants to acquire proprietary information, including
prime fishing “holes” that many Plaintiffs have spent years on the sea developing, and grants no
protection to that proprietary information. Divulging such information has no additional value for
the legitimate purposes of the Defendants but can greatly harm plaintiffs.

59. The Defendants estimates of costs of this questionable program are up to 3.4% of each
vessel’s net revenue, and may include monthly upkeep costs, that were not considered by the
Defendants. Yet there is zero evidence that written logs and weekly reporting of fish reports
countersigned by the charter boat customers are insufficient for the government’s purposes.
Moreover, other methods of recording and reporting are less intrusive or burdensome than the Final
Rule. The Final Rule does not serve Defendants’ legitimate purposes better than or as well as other

methods available or even in use in other fisheries.
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The Regulatory Landscape of Federally Permitted For-hire Vessels in the Gulf of Mexico

60. Federally permitted charter vessels subject to the Final Rule are for-hire vessels that take
customers out to sea for fishing in the Gulf of Mexico for either Reef Fish or Pelagic species.

61. Fish harvesting is regulated by NOAA and subject to seasonal closures and quotas. See
Fishing Regulations and Seasonal Closures - Gulf of Mexico (last visited Aug. 17, 2020) available at
https:/ /www.fisheries.noaa.gov/ fishing-regulations-and-seasonal-closures-gulf-mexico.

62. On information and belief, charter boats, like the vessels owned and operated by Plaintiffs,
catch less fish of all kinds than either commercial fishing fleets or the mostly unregulated private non-
commercial boats that only fish recreationally.

63. On information and belief, commercial fishing boats are heavily regulated because they take
in an enormous amount of fish per trip and are equipped with specialized equipment to do so. They
are also subject to quotas on how many fish they take.

64. On information and belief, private recreational fishing in the Gulf of Mexico collectively
takes far more fish than charter boats but, except for the aforementioned catch limits and seasonal
limits, is almost wholly unregulated.

65. There is no evidence or even allegation that charter boats and those who operate them are
breaking existing rules or violating the law so as to require fitting them all with the regulatory
equivalent of an “ankle bracelet” to go about their business, or even to go about their owners’ personal
lives.

66. The failure to protect information gathered administratively from being seen and used by
law enforcement entities, which otherwise could only obtain such information by warrant or other

constitutional means, violates the Plaintiffs’ constitutional rights.
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67. The necessity to report catches electronically within a half hour of docking is completely
outside any legitimate interest of the Defendants. Unlike commercial fishing vessels charter boats do
not have “catch limits.”

68. On information and belief, the Defendants issued the Final Rule and obtained acquiescence
from certain portions of the fishing community by granting special treatment of certain vessels or
permit-types, for instance, extending fishing days in the Northern Gulf of Mexico.

69. There is no information available on what the cost of the equipment will be, whether or not
there will be multiple providers of such equipment or whether the Defendants are essentially granting
a monopoly. See Approved Software and Hardware for the Southeast For-Hire Reporting Program (last visited
Aug. 17, 2020) available at https:/ /bitly/ VMSHardwareandSoftware.

70. 'The current pandemic has reduced the demand for and operation of charter boats. No
provision has been made for the downturn occurring precisely when an expensive, intrusive and
burdensome program is being implemented on charter boats which, heretofore, did not have to report
their location or catch in any way.

CLAIMS FOR RELIEF

COUNT ONE
WARRANTLESS GPS SURVEILLANCE VIA THE VMS IS UNCONSTITUTIONAL

71. Plaintiffs reallege and incorporate by reference the allegations contained in paragraphs 1-70,
as if fully set forth herein.

72. Under the Constitution, this Court is authorized to set aside laws, rules, regulations, and
executive actions that are unconstitutional and in violation of the constitutionally guaranteed rights of
the citizens of the United States.

73. Under the MSA, and in accordance with the APA, this Court is authorized to hold unlawful
and set aside agency action, findings, and conclusions that it finds to be arbitrary, capricious, an abuse
of discretion, or not otherwise in accordance with law, 5 U.S.C. § 706(2)(A); contrary to constitutional
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right, power, privilege, or immunity, 5 U.S.C. § 706(2)(B); in excess of statutory jurisdiction, authority,
or limitations, or short of statutory right, 5 U.S.C. § 706(2)(C); or without observance of procedure
required by law, 5 U.S.C. § 706(2)(D). See 16 U.S.C. § 1855(f)(1).

74.  On July 21, 2020, Defendants promulgated the Final Rule implementing the Gulf For-hire
Reporting Amendment, 85 Fed. Reg. 44005 (July 21, 2020) (to be codified at 50 C.F.R. pt. 622).

75.  Under the MSA and APA, that act is a final agency action subject to judicial review.
16 U.S.C. § 1855(f)(1); 5 U.S.C. § 704.

76. 'The Final Rule violates the Constitution and applicable laws.

77. Mandating 24-hour surveillance of Plaintiffs continuously for no just statutory cause,
especially when Plaintiffs must also notify the Defendants of any vessel operation—including vessel
use for purely private non-regulated activities—is arbitrary, capricious, an abuse of discretion, not
otherwise in accordance with law, contrary to right, power, privilege, or immunity; and in excess of
statutory jurisdiction, authority, right or limitations.

78. By doing so, Defendants exercise unbridled administrative and executive discretion contrary
to Congtressional design and statutory language.

79. 'The Final Rule violates Plaintiffs’ constitutional right to privacy by transmitting and archiving
locations when the vessels are used both for for-hire fishing and purely private and non-regulated
purposes such as swimming, sunbathing, and sailing and even when situated in private property
shielded from the public eye.

80. Itviolates Plaintiffs’ right to travel, as each plaintiff will not only be monitored when traveling
but must call the Government and tell them where they are going and why.

81. The Final Rule gives Defendants the authority to conduct an unconstitutional and unlawful

24-hour GPS surveillance via VMS, which is a warrantless or unreasonable search violating the Fourth
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Amendment and the Ninth Amendment rights including the right to privacy, freedom of movement,
free enterprise, freedom from unreasonable governmental interference and the right to travel.

82. In addition, if the data demanded is created by a device bought and paid for by Plaintiffs it
belongs to them and the seizure of such data without any cause at all, never mind probable, of that
data by Defendants violates the due process clause of the Fifth Amendment to the U.S. Constitution.

83. By empowering themselves to conduct a warrantless search, the Defendants committed an
ultra vires violation repugnant to the Constitution and in excess of any statutory authority grantable or
granted by Congress.

84. Defendants lack the authority to require such complete panopticon-like surveillance of
Plaintiffs’ activities and to insert a device on Plaintiffs’ vessels at their expense. The Final Rule is void

and unenforceable to the extent it provides such a requirement.

CouNT Two
NOAA’S VMS REQUIREMENT IS NOT AUTHORIZED BY THE MSA OR ANY OTHER LAW, AND
IT WouLD EXCEED CONGRESS’ POWER IF IT WERE

85. Plaintiffs reallege and incorporate by reference the allegations contained in paragraphs 1-84,
as if fully set forth herein.

86. Administrative agencies have only those powers and related regulatory abilities as provided
to them by statute, constitutionally construed. Agency actions founded in statutory construction
exceeding the bounds of the Constitution are not powers so provided and are an abuse of discretion.

87. The MSA purportedly authorizes warrantless access to VMS data by the Coast Guard or
other authorized law enforcement. 16 U.S.C. § 1861(b)(1)(A)(vi). But it does not require a vessel to
have such data, and it requires the USCG or other authorized law enforcement to have “reasonable
cause to believe” a prohibited act has occurred before seizing such information. The MSA does not
grant powers beyond the constitutional limit. The proprietary information of each vessel as to

vendors, fishing spots used, and business records regarding fee charged, fuel used, fuel price, number
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of customers, and crew size is also a property right and cannot be seized without due process of law.
The MSA does not authorize the USCG, or other agencies, warrantless 24-hour GPS surveillance and
seizure of business records, requiring no judicial authorization of any kind, because it violates the
Fourth, Fifth, and Ninth Amendments of the U.S. Constitution.

88. The Final Rule will harm the Plaintiffs by violating their constitutional right to be free from
unreasonable searches and seizures, their right to due process of law and their rights to privacy, free
enterprise, to be free from unreasonable governmental interference, and by chilling their freedom of

movement, the right to travel.

COUNT THREE
THE VMS MANDATE IN THE GULF FOR-HIRE REPORTING AMENDMENT DOES NOT ACHIEVE
THE STATUTORY OBJECTIVE AND STANDARDS OF THE MSA AND APA

89. Plaintiffs reallege and incorporate by reference the allegations contained in paragraphs 1-88,
as if fully set forth here.

90. To the harm of Plaintiffs, there is an improper match up of means (the Final Rule) with the
goals of the MSA. Namely, the VMS requirement does not protect, conserve, grow, or help manage
the United States’ fishery resources; it is not implemented with the goal of continually achieving and
maintaining optimum yield of fish but only surveils the location and movement of a select group of
Gulf For-hire vessels that do not harvest as many fish as many other unregulated fishers, 24 hours a
day, and regardless of whether they are engaging in NMFS-regulated activities.

91. 'There is no relation between the Gulf For-hire Reporting Amendment and the Final Rule’s
VMS mandate and the MSA’s goals. Laws, rules, regulations, executive and agency actions that
encroach on constitutional rights must have a relation to the goal of the statute cited, or they are
unlawful.

92. The VMS greatly burdens the Plaintiffs, violating the MSA’s National Standards.
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93. NMFES’s GPS surveillance via VMS gathers Plaintiffs’ proprietary business information
including their fishing “spots,” which, if divulged, may negatively affect Plaintiffs’ businesses.

94. Industry-funding of the VMS adds unnecessary financial burdens on Plaintiffs and similarly
situated charter fishing owners and operators. There are months where charter vessels subjected to
the VMS mandate are not used at all, but the owners are likely to still be required to pay the monthly
fee for VMS.

95. The VMS mandate does little or nothing to prevent overfishing, for the vessel location
reveals nothing of the number or kind of fish caught in any one trip.

96. The VMS is a more expensive and more intrusive alternative to a logbook or system for
reporting pertinent fishing locations and catches in a trip.

97. NOAA and NMFS unlawfully discriminated between different fisheries and fishers by
inequitably giving greater allocation of fishing privileges to the fisheries in the Charter Fisherman’s
Association; by paying for the VMS mandate for some charter and commercial vessels in the Northern
Gulf of Mexico; and by allowing recreational boats, which catch a greater amount of the same fish
caught by the charter boats and headboats, to be unregulated and unmonitored.

98. The mandatory reporting of sensitive business data, including fee charged, fuel used, fuel
price, number of customers, and crew size through the NMFS-approved mobile application does not
protect, conserve, grow, or help manage the United States’ fishery resources. As such, this mandatory
reporting bears no relationship to the MSA’s goals and is beyond the power of Defendants to require
upon threat of denying permits. Laws, rules, regulations, executive and agency actions that encroach
on constitutional rights must have a relation to the goal of the statute cited, or they are unlawful.

99. The Final Rule’s regulatory text does not mandate reporting fee charged, fuel used, fuel price,
number of customers, or crew size. An agency may not impose regulatory requirements that are

absent from the text of its regulation.

22
22-30105.425



Castas®2300Qy-02 B0t 8hvea/ M0526808801% 54 P&jed3ib/092te Pk Q3/622022

100. The October 26, 2018 Notice of Proposed Rule Making did not propose mandatory
reporting of fee charged, fuel used, fuel price, number of customers, or crew size. As such, Plaintiffs
and other members of the public had neither notice nor opportunity to comment on such mandatory
reporting. It is unlawful under the APA to promulgate a substantive regulatory provision without first
providing a notice of the proposal provision by publication in the Federal Register and then giving

the public an opportunity to comment on that proposal. 5 U.S.C. § 553.

CoOUNT FOUR
INDUSTRY FUNDING VIOLATES THE REGULATORY FLEXIBILITY ACT

101. Plaintiffs reallege and incorporate by reference the allegations contained in paragraphs 1-100
as if fully set forth herein.

102. Under the MSA, and in accordance with the APA, this Court is authorized to hold unlawful
and set aside agency action, findings, and conclusions that are taken without observance of the
procedure required by law. 16 U.S.C. § 1855(f)(1); £ 5 U.S.C. § 706(2)(D).

103. Plaintiffs are small businesses whose primary industry is charter boat fishing. Their annual
gross receipts are far less than or equal to $11 million. In fact, the Final Rule estimates average revenue
per boat at $88,000. They are subject to the Final Rule.

104. Defendants failed to prepare legally sufficient initial or final regulatory flexibility analyses in
violation of the RFFA, particularly in the availability of reasonable alternatives using current technology.

105. Defendants’ RFA violation is without observance of procedure required by law and is final
agency action that is arbitrary, capricious, and an abuse of discretion in violation of the MSA and the
APA.

106. Given Defendants’ violation of the RFA, the Final Rule is void and unenforceable.

CoOUNT FIVE
CLASS ACTION ALLEGATIONS
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107. Plaintiffs reallege and incorporate by reference the allegations contained in paragraphs 1-100,
as if fully set forth herein.

108. Plaintiffs and each of them bring this action as representatives of a class pursuant to the
Federal Rules of Civil Procedure 23(a) and (b)(2) on behalf of all Gulf For-hire vessel charter boat
owners and operators who are permitted to fish by the Fishery Management Councils of the Gulf of
Mexico and South Atlantic and are harmed by the Final Rule. See 85 Fed. Reg. 44005 (July 21, 2020)
(to be codified at 50 C.F.R. pt. 622).

109. For-hire vessel owners and operators would include individuals and companies who operate
charter boats and who hold at least one valid Federal charter permit for Gulf Reef fish or Gulf CMP
species. This is the class that is affected by and must comply with the Final Rule.

110. The Plaintiffs are adequate representatives of the class because the Plaintiffs belong to the
class as owners and operators and companies who hold at least one valid Federal charter permit for
Gulf Reef fish or Gulf CMP species.

111. The class includes over 1,000 owners and operators. See 85 Fed. Reg. at 44013 (July 21, 2020)
(to be codified at 50 C.F.R. pt. 622).

112. The class is so numerous that joinder of all members is impractical. In 2018, there were 1,368
vessels with at least one valid federal charter or headboat permit for Gulf reef fish or Gult CMP
species. See zd. All of these vessels will be impacted by the Final Rule. See id. Since the federal
government has records of all these individuals through their permit applications, the class can be
identified and adequately notified.

113. The common questions of law and fact that unite the class include, but are not limited to,

a.  whether the warrantless GPS surveillance via the VMS mandate is unconstitutional,;
b.  whether the warrantless GPS surveillance via the VMS mandate is unlawful;

c.  whether NOAA’s VMS mandate is authorized by the MSA or any other law;
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d.  whether the VMS mandate exceeds power granted the federal agency;
e.  whether the industry-funded VMS mandate is authorized by the MSA or any other
law;
f.  whether the VMS achieves the statutory objective and standards of the MSA and
APA;
g.  whether industry funding of the VMS violates the RFA;
h.  whether monitoring of the individuals and vessels while not performing federally
permitted activity violates the Fourth and Ninth Amendments of the U.S. Constitution; and,
1. whether seizing data and proprietary information without warrant or even
reasonable suspicion of wrongdoing violates the Due Process Clause of the Fifth
Amendment of the Constitution.
114. The claims brought by the Plaintiffs are typical of the class, and the Plaintiffs’ representatives
will fairly and adequately protect the interests of the class.
115. The relief sought is appropriate for the class as a whole as the Plaintiffs are seeking
declaratory relief finding the Final Rule void and injunctive relief that would enjoin the defendants

from enforcing the Final Rule. This relief would equally impact the entire class.

PRAYER FOR RELIEF

Wherefore, Plaintiffs pray for the following relief against Defendants:

A.  Declaratory judgment that the Gulf-for-hire Reporting Amendment implemented by the
Final Rule violates the Fourth, Fifth, and Ninth Amendments of the United States Constitution
because warrantless 24-hour GPS surveillance is repugnant to the Constitutionally protected freedom
from an unreasonable governmental search and seizure and the protection against deprivation of
property without adequate due process of law, and by interfering with freedom of movement, free

enterprise, and right to privacy.
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B. Declaratory judgment that Plaintiffs have a reasonable expectation of privacy from the 24-
hour GPS surveillance of their movements out on the sea.

C. Declaratory judgment that, if paid for by Plaintiffs, the VMS and the data it collects is their
property, and that Defendants trespass into Plaintiffs’ property without due process of law by forcing
Plaintiffs to hand over data.

D. Declaratory judgment that the sharing of such data and information with law enforcement
agencies in order to attain information to use in a potential prosecutorial action is per se in violation
of the Fourth Amendment.

E. Declaratory judgment that the Gulf-for-hire Reporting Amendment implemented by the
Final Rule violates the United States Constitution Article I because Congtress did not empower the
Defendants to conduct warrantless 24-hour GPS surveillance or the forced industry financing of the
VMS device that enables that illegal search.

F.  Declaratory judgment holding unlawful and setting aside the Final Rule under the MSA.

G. Declaratory judgment holding unlawful and setting aside the Gulf-for-hire Reporting
Amendment and the Final Rule under the APA.

H. Declaratory judgment that the Gulf-for-hire Reporting Amendment implemented by the
Final Rule is void and unenforceable under the RFA.

I.  Injunctive relief permanently enjoining Defendants from enforcing the Gulf-for-hire
Reporting Amendment and the Final Rule and from requiring Plaintiffs to purchase and maintain the
VMS or to declare where they are going when they leave port, unless they are going fishing under their
government permit.

J. For an award for all reasonable attorneys’ fees and costs incurred herein and that Plaintiffs
may be entitled to under law including but not limited to the EAJA; and,

K. For such other relief as this Court deems just and propet.

26
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Dated: June 8, 2021
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Respectfully submitted,

GORDON, ARATA, MONTGOMERY,
BARNETT, McCOLLAM, DUPLANTIS

& EAGAN, LLC

By: /s/ A. Gregory Grimsal
A. Gregory Grimsal (#06332)

201 St. Chatrles Avenue, 40th Floor

New Otleans, Louisiana 70170-4000

Telephone: (504) 582-1111
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

MEXICAN GULF CIVIL ACTION
FISHING COMPANY, ET AL.,

Plaintiffs
VERSUS NO. 20-2312
U.S. DEPARTMENT OF

COMMERCE, ET AL., SECTION: “E” (1)
Defendants

JUDGMENT

Considering the Court’s Order and Reasons dated February 28, 2022;!

IT IS ORDERED, ADJUDGED, AND DECREED that there be judgment in
favor of Defendants the U.S. Department of Commerce; the National Oceanic and
Atmospheric Administration; the National Marine Fisheries Service; Gina Raimondo in
her official capacity as Secretary of Commerce; Richard W. Spinard in his official capacity
as Administrator of the National Oceanic and Atmospheric Administration; and Janet
Coit in her official capacity as Assistant Administrator of the National Oceanic and
Atmospheric Administration and against Plaintiffs Billy Wells; Mexican Gulf Shipping
Co.; Allen Walburn; A&B Charters, Inc.; Kraig Dafcik; Joseph Dobin; Joey D. Charters;
Frank Ventimiglia; Ventimiglia Charters; Jim Rinckey; and Fishing Charters of Naples,

on behalf of themselves and the class they represent, upholding the Final Rule2

tR. Doc. 94.

2 Fisheries of the Caribbean, Gulf of Mexico, and South Atlantic; Electronic Reporting for Federally
Permitted Charter Vessels and Headboats in Gulf of Mexico Fisheries, 85 Fed. Reg. 44,005, 44,005, 44,0011
(July 21, 2020) (to be codified at 50 C.F.R. pt. 622).
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implementing the Gulf For-hire Reporting Amendment as valid under the U.S.
Constitution and relevant statutes.

New Orleans, Louisiana, this 2nd day of March, 2022.

SUSIE MO
UNITED STATES DISTRICT JUDGE

e
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

MEXICAN GULF CIVIL ACTION
FISHING COMPANY, ET AL.,

Plaintiffs
VERSUS NO. 20-2312
U.S. DEPARTMENT OF

COMMERCE, ET AL., SECTION: “E” (1)
Defendants

ORDER AND REASONS

Before the Court are cross motions for summary judgment.! Plaintiffs Billy Wells;
Mexican Gulf Shipping Co.; Allen Walburn; A&B Charters, Inc.; Kraig Dafcik; Joseph
Dobin; Joey D. Charters; Frank Ventimiglia; Ventimiglia Charters; Jim Rinckey; and
Fishing Charters of Naples (collectively, “Plaintiffs”) filed a motion for summary
judgment.2 Defendants the U.S. Department of Commerce, the National Oceanic and
Atmospheric Administration, the National Marine Fisheries Service, and their respective
heads in their official capacities (collectively, the “Government”) have filed a combined
opposition and cross motion for summary judgment.3 Plaintiffs filed a combined
opposition to the Government’s motion and reply in support of their own motion.4 The
Government filed a reply in support of their motion.5 Having considered the briefs, the

record, and the applicable law, the Court now issues its ruling.

tR. Docs. 73, 79.
2 R. Doc. 73.
3 R. Doc. 79.
4 R. Doc. 86.
5 R. Doc. 87.
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BACKGROUND

Plaintiffs are a group of charter boat captains and owners who take clients fishing
in the Gulf of Mexico.¢ Defendants are various federal government agencies and officials,
including the United States Department of Commerce (“USDOC”), the National Oceanic
and Atmospheric Administration (“NOAA”), and the National Marine Fisheries Service
(“NMFS”).7 USDOC is the primary agency responsible for domestic marine fisheries in
federal waters and has delegated this responsibility to NOAA.8 NOAA has subdelegated
those responsibilities to NMFS.9

On July 21, 2020, the Government published a Final Rule requiring Gulf for-hire
vessel owners and operators to submit electronic fishing reports “prior to removing any
fish from the vessel” or “[i]f no fish were retained by any person on the vessel during a
trip, . . . within 30 minutes of the completion of the trip” and to submit the fishing report
“via NMFS approved hardware and software, as posted on the NMFS Southeast Region
website.”1© These reports must contain “all fish harvested and discarded, and any other
information requested.”* While the regulatory text does not define this “other
information,” the preamble in the Final Rule explains NMFS will require “information
about the permit holder, vessel, location fished, fishing effort, discards, and socio-
economic data,” specifically including “five economic values per trip: The charter fee, the

fuel price and estimated amount of fuel used, number of paying passengers, and the

6 R. Doc. 54 at 2.

7R. Doc. 54 at 1119-24. A lawsuit against the head of an agency in his or her official capacity is a suit against
the agency. See 5. U.S.C. § 702; Simmat v. U.S. Bureau of Prisons, 413 F.3d 1225, 1231-33 (10th Cir. 2005).
8 R. Doc. 54 at 11 21, 23.

9Id. at Y 25.

10 50 C.F.R. § 622.26(b)(1)-(2) (2021) (or those with a charter vessel permit for Gulf reef fish); see also id.
§ 622.374(b)(1)(i), (2) (same for those with a charter vessel permit for Gulf coastal migratory pelagic fish).
u JId. § 622.26(b)(1); see also id. § 622.374(b)(1)(@{).
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number of crew for each trip.”2 The Final Rule also requires affected vessels to have
“NMFS—approved hardware and software with a minimum capability of archiving GPS
locations” that “must be permanently affixed to the vessel and have uninterrupted
operation.”3 Affected vessels “must allow NMFS, the U.S. Coast Guard, and their
authorized officers and designees access to the vessel's position data.”4 On August 20,
2020, Plaintiffs filed this action for declaratory relief voiding the Final Rule and injunctive
relief enjoining the Government from enforcing the challenged portions of the Final
Rule.s Plaintiffs challenge the inclusion of “other information” unspecified in the
regulatory text—including the five socio-economic values—in the electronic reporting,
which took effect on January 5, 2021.16 Plaintiffs also challenge the mandatory tracking,
whose effective date was delayed until March 1, 2022.17

On June 2, 2021, the Court certified a class action for Gulf For-hire vessel charter
boat owners and operators who are permitted to fish by the Fishery Management Councils
of the Gulf of Mexico and South Atlantic and are harmed by the Final Rule.!8 The parties
have now filed cross motions for summary judgment on all claims.9

LEGAL STANDARD

When presented with a motion for summary judgment, a court normally considers

(134

whether the record, “viewed in the light most favorable to the non-moving party,” evinces

12 Fisheries of the Caribbean, Gulf of Mexico, and South Atlantic; Electronic Reporting for Federally
Permitted Charter Vessels and Headboats in Gulf of Mexico Fisheries, 85 Fed. Reg. 44,005, 44,005, 44,0011
(July 21, 2020) (to be codified at 50 C.F.R. pt. 622).

13 50 C.F.R. § 622.26(b)(5)(i); see also id. § 622.374(b)(5)(ii).

14 Jd. § 622.26(b)(5)(iii); see also id. § 622.374(b)(5)(V).

15 R. Doc. 1 at Y 114.

16 85 Fed.Reg. 44,005.

17 Fisheries of the Caribbean, Gulf of Mexico, and South Atlantic; Electronic Reporting for Federally
Permitted Charter Vessels and Headboats in Gulf of Mexico Fisheries, 86 Fed. Reg. 60,374, 60,374 (Nov.
2,2021).

18 R. Doc. 48.

19 R. Docs. 73, 79.
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a genuine issue of material fact,” and “[o]nly if the court answers the inquiry in the
negative will the moving party be entitled to judgment as a matter of law.”2° This formula
adjusts, however, when it arises in the context of judicial review of an administrative
agency's decision.2! In such cases, the “motion for summary judgment stands in a
somewhat unusual light, in that the administrative record proves the complete factual
predicate for the court's review.”22 Therefore, the movant’s burden becomes “similar to
his ultimate burden on the merits.”23

Nevertheless, summary judgment “remains ‘an appropriate procedure for
resolving a challenge to a federal agency's administrative decision when review is based
on the administrative record.””24 When reviewing an administrative agency's decision on
summary judgment, the district court must “determine whether as a matter of law,
evidence in the administrative record permitted the agency to make the decision it did,
and summary judgment is an appropriate mechanism for deciding the legal question of
whether an agency could reasonably have found the facts as it did.”?s Under the
Administrative Procedure Act (“APA”), a court will set aside or otherwise disturb non-

adjudicatory agency action if the party pursuing judicial review shows that the agency

20 Town of Abita Springs v. U.S. Army Corps of Eng’rs, 153 F. Supp. 3d 894, 903 (E.D. La. 2015) (quoting
Tex. Comm. on Nat. Res. v. Van Winkle, 197 F. Supp. 2d 586, 595 (N.D. Tex. 2002)); see also Fed. R. Civ.
P. 56(c); Celotex Corp. v. Catrett, 477 U.S. 317, 322—24, (1986); Hill v. London, Stetelman, & Kirkwood,
Inc., 906 F.2d 204, 207 (5th Cir. 1990); Atchafalaya Basinkeeper v. Bostick, No. 14-649, 2015 WL 3824318,
at *6 (E.D. La. June 19, 2015).

21 Abita Springs, 153 F. Supp. 3d at 903; see also Atchafalaya Basinkeeper, 2015 WL 3824318, at *6.

22 Abita Springs, 153 F. Supp. 3d at 903 (quoting Van Winkle, 197 F. Supp. 2d at 595); see also Atchafalaya
Basinkeeper, 2015 WL 3824318, at *6; Piedmont Env’t Council v. U.S. Dep't of Transp., 159 F. Supp. 2d
260, 268 (W.D. Va. 2001).

23 Abita Springs, 153 F. Supp. 3d at 903 (quoting Van Winkle, 197 F. Supp. 2d at 595); see also Atchafalaya
Basinkeeper, 2015 WL 3824318, at *6.

24 Abita Springs, 153 F. Supp. 3d at 903 (quoting Fund for Animals v. Babbitt, 903 F. Supp. 96, 105 (D.D.C.
1995)); see also Atchafalaya Basinkeeper, 2015 WL 3824318, at *6.

25 Abita Springs, 153 F. Supp. 3d at 903 (quoting Sierra Club v. Dombeck, 161 F. Supp. 2d 1052, 1064 (D.
Ariz. 2001)) (citing City of S.F. v. United States, 130 F.3d 873, 877 (9th Cir.1997)); see also Atchafalaya
Basinkeeper, 2015 WL 3824318, at *6; Shell Offshore Inc. v. Babbitt, 238 F.3d 622, 627 (5th Cir. 2001)
(applying the standard of the administrative procedure act in a motion for summary judgment).
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“action, findings, and conclusions” are “arbitrary, capricious, an abuse of discretion, or

2«

otherwise not in accordance with law;” “contrary to constitutional right, power, privilege,

or immunity;” “in excess of statutory jurisdiction, authority, or limitations, or short of
statutory right;” or “without observance of procedure required by law,” among other
reasons not implicated in this case.2¢ To find an agency action arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance with law, “the court must consider
whether the decision was based on a consideration of the relevant factors and whether
there has been a clear error of judgment. Although this inquiry into the facts is to be
searching and careful, the ultimate standard of review is a narrow one. The court is not
empowered to substitute its judgment for that of the agency.”27 “The burden of proving
that an agency decision was arbitrary or capricious [or made without proper procedures]

rests with the party seeking to overturn the agency decision.”28

UNDISPUTED MATERIAL FACTS

The facts of this case by and large come from the administrative record, which the
Government has filed into the Court’s record in its entirety.29 The parties do not dispute
the facts contained in the administrative record. Any other factual disputes are noted

below.

26 5 U.S.C. § 706(2); see also Abita Springs, 153 F. Supp. 3d at 903-04 (stating only relevant factors);
Atchafalaya Basinkeeper, 2015 WL 3824318, at *7 (same). The Magnuson-Stevens Fishery Conservation
and Management Act, under which the current regulations were promulgated, limits judicial review to these
areas. 16 U.S.C. § 1855(f)(B).

27 Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971) (citations omitted); see also
Abita Springs, 153 F. Supp. 3d at 904 (quoting Citizens to Preserve Ouverton Park, 401 U.S. at 416) (citing
Motor Vehicle Mfrs. Ass'n of U.S., Inc. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 43 (1983));
Atchafalaya Basinkeeper, 2015 WL 3824318, at *7.

28 Abita Springs, 153 F. Supp. 3d at 904 (alteration in original) (quoting Van Winkle, 197 F. Supp. 2d at
596); see also Atchafalaya Basinkeeper, 2015 WL 3824318, at *7.

29 R. Docs. 62, 63, 64, 65, 66, 67, 68, 69, 70.
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| Statutory Background

The Magnuson-Stevens Fishery Conservation and Management Act (“MSA”)
establishes a national program for conservation and management of fishery resources
with federal jurisdiction over such resources within the exclusive economic zone, which
extends from the seaward boundary of each coastal State out to 200 nautical miles.3° Key
purposes of the MSA are to “conserve and manage the fishery resources found off the
coasts of the United States” and “promote domestic commercial and recreational fishing
under sound conservation and management principles.”3* Congress has recognized that
“[t]he collection of reliable data is essential to the effective conservation, management,
and scientific understanding of the fishery resources of the United States.”32

The NMFS, acting under authority delegated from the Secretary of Commerce, is
responsible for managing fisheries pursuant to the MSA. Regulation of fisheries is
accomplished through fishery management plans and amendments to those plans
(hereinafter, collectively referred to as “FMPs”) as well as implementing regulations.33
The MSA sets forth required provisions for FMPs, including that they must contain
measures “necessary and appropriate for the conservation and management of the
fishery, to prevent overfishing and rebuild overfished stocks, and to protect, restore, and
promote the long-term health and stability of the fishery.”34 To address overfishing, FMPs

must establish mechanisms for annual catch limits and accountability measures.35 The

3016 U.S.C. §§ 1801(a)(6), 1802(11), 1811(a).

3t Id. § 1801(b)(1), (3).

32 Id. § 1801(a)(8).

33 See N.C. Fisheries Ass’n v. Gutierrez, 550 F.3d 16, 17 (D.C. Cir. 2008) (noting that FMPs “do not
themselves have any regulatory effect — implementing regulations must also be enacted in order to
effectuate them”); Gulf Restoration Network, Inc. v. Nat'l Marine Fisheries, Serv., 730 F. Supp. 2d 157,
166, 173 (D.D.C. 2010) (same).

3416 U.S.C. § 1853(a)(1)(A).

35 Id. § 1853(a)(15); see also 50 C.F.R. § 600.310(e)(2)(i)(B)-(C) (defining overfishing).
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MSA expressly authorizes any FMP to “require the use of specified types and quantities
of fishing gear, fishing vessels or equipment for such vessels, including devices which may
be required to facilitate enforcement provisions of this [Act].”3¢ FMPs and their
implementing regulations must be consistent with ten National Standards as well as any
other applicable law.3” National Standard 1 requires that “[c]onservation and
management measures shall prevent overfishing while achieving, on a continuing basis,
the optimum yield from each fishery for the United States fishing industry.”38 National
Standard 2 requires that measures be based on the “best scientific information
available.”39 National Standard 8 requires that “[c]onservation and management
measures shall, consistent with the conservation requirements of this [Act] (including the
prevention of overfishing and rebuilding of overfished stocks), take into account the
importance of fishery resources to fishing communities by utilizing economic and social
data that meet the requirements of [National Standard 2], in order to (A) provide for the
sustained participation of such communities, and (B) to the extent practicable, minimize
adverse economic impacts on such communities.”4°

To assist in fishery management, the MSA established eight Regional Fishery
Management Councils, each of which is granted authority over a specific geographic
region within the exclusive economic zone and is composed of members who represent

the interests of the states included in that region.4t Each Council is required to prepare

3616 U.S.C. § 1853(b)(4).

37 Id. § 1851(a). Advisory guidelines for the National Standards are set forth at 50 C.F.R. §§ 600.305 et seq.
These guidelines do not have the force and effect of law. 16 U.S.C. § 1851(b); see Tutein v. Daley, 43 F. Supp.
2d 113, 121—125 (D. Mass. 1999).

3816 U.S.C. § 1851(a)(1).

39 Id. § 1851(a)(2).

40 Id. § 1851(a)(8).

41 Id. § 1852(a); see C &W Fish Co. v. Fox, 931 F.2d 1556, 1557-58 (D.C. Cir. 1991).
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and submit to NMFS an FMP “for each fishery under its authority that requires
conservation and management”—and any amendments thereto that become necessary
over time—42as well as proposed regulations that the Council “deems necessary or
appropriate” to implement the FMP.43 Councils cannot promulgate regulations
themselves, and they are not considered federal agencies for purposes of the APA.44 When
a Council transmits an FMP to NMFS, NMFS publishes a notice of availability in the
Federal Register announcing a 60-day comment period.45 Under a process outlined in the
MSA, NMFS reviews the Council’s proposed regulations for consistency with the FMP and
applicable law, and if they are consistent, then publishes proposed rules, solicits public
comment, and promulgates final rules.46
II. Gulf Council FMP Amendment

Between 2014 and 2017, the Gulf of Mexico Fishery Management Council (“Gulf
Council”) prepared an amendment to the Fishery Management Plans for Reef Fish
Resources of the Gulf of Mexico and Coastal Migratory Pelagic Resources in the Gulf of
Mexico and Atlantic Region.47 The amendment modifies reporting requirements for

vessels issued Gulf of Mexico charter vessel/headboat permits.48

4216 U.S.C. § 1852(h)(1). Councils develop FMPs through a public process that includes notice of meetings
of Councils, scientific and statistical committees that provide ongoing scientific advice for fishery
management decisions, and advisory panels; opportunity for interested persons to submit oral and written
statements during those meetings; and public hearings. Id. § 1852(h)(3), (i)(2).

43 Id. 1853(c).

44 See, e.g., Gen. Category Scallop Fishermen v. Sec’y, U.S. Dep’t of Com., 635 F.3d 106, 112 n.15 (3d Cir.
2011) (citing J.H. Miles & Co., Inc. v. Brown, 910 F. Supp. 1138, 1159 (E.D. Va. 1995)); Anglers Conservation
Network v. Pritzker, 809 F.3d 664, 667 (D.C. Cir. 2016); Flaherty v. Ross, 373 F. Supp. 3d 97, 101 (D.D.C.
2019).

4516 U.S.C. § 1854(a)(1)(B).

46 Id. § 1854(b).

47 R. Doc. 64-2 at 176 (Jan. 2016 draft amendment); R. Doc. 66-3 at 42 (May 2017 final amendment).

48 See R. Doc. 66-3 at 42.
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The Gulf Council relied in part on recommendations from the Gulf Council Data
Collection Technical Committee.49 The Committee supported a “for-hire census program
with trip level reporting of catch and effort.”s° The Committee considered the fact that the
recommended program would include trip notification and submission of catch
information prior to returning to the dock.5* Under the amendment, location data is to be
collected passively through a device (e.g., GPS-enabled tablet or equivalent) with a ping
frequency of approximately 30 minutes, which the Committee believes will balance the
need for spatial information with the privacy concerns of vessel operators as it will be
sufficient to establish regions of fishing (and depths) but not exact fishing locations.52
Location data may be archived and transmitted later or enhanced with real-time location
capability.53 The proposed program will be integrated into existing dockside validation
programs.54

The Gulf Council found that “[a]ccurate information about catch, effort, and
discards is necessary to achieve [optimum yield] from federally managed fish stocks,” and
recognized that improved data reporting for Gulf fisheries could “reduce the likelihood
that annual catch limits are exceeded and accountability measures are triggered.”s5s The
Gulf Council also found that the collection of additional data elements using electronic
reporting could “improve estimates of bycatch and discard mortality rates.”s¢ The Gulf

Council imposed three requirements to aid in validation and compliance: reporting of

49 See, e.g., id. at 173-84 (including a report from the Committee as an appendix in the amendment);
compare id. at 76 (including a graph from a report by the Committee in the amendment), with R. Doc. 64-
2 at 172 (the original graph in a Committee report).

50 R. Doc. 64-2 at 175.

511d.

52 Id.

53 Id.

54 Id.

55 R. Doc. 66-3 at 56-57.

56 Id.
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logbook prior to offload of fish, vessel monitoring system (VMS) or archival GPS system
permanently affixed to the vessel, and declaration (hail-out) with return time and location
via approved software.5”
III. Notice of Proposed Rulemaking

On May 23, 2017, the Gulf Council transmitted the amendment to NMFS for
implementation according to the MSA’s procedures.5® On June 21, 2018, NMFS published
a notice of availability in the Federal Register describing the amendment and providing
notice that NMFS would evaluate the amendment for consistency with the FMPs, the
MSA, and other applicable laws.59 In the notice of availability, NMFS sought public
comments on the amendment though August 20, 2018, which would be considered in the
decision whether to approve the amendment and addressed in the Final Rule.© On
September 19, 2018, NMFS notified the Gulf Council of the amendment’s approval.tt

On October 26, 2018, NMFS published a notice of proposed rulemaking
implementing the amendment and proposing to collect information from “for-hire”
charter boats and headboats in the Gulf of Mexico.62 The proposed rule would have first
required charter boats to “submit an electronic fishing report for each trip before
offloading fish from the vessel, or within 30 minutes after the end of each trip if no fish

were landed.”3 The fishing report must be sent electronically to the Science and Research

57 R. Doc. 70-2 at 176.

58 R. Doc. 66-3 at 40.

59 Fisheries of the Caribbean, Gulf of Mexico, and South Atlantic; Electronic Reporting for Federally
Permitted Charter Vessels and Headboats in Gulf of Mexico Fisheries, 83 Fed. Reg. 28,797 (proposed June
21, 2018) (to be codified at 50 C.F.R. pt. 622).

60 Id. at 28,800.

61 R. Doc. 67-1 at 19.

62 Fisheries of the Caribbean, Gulf of Mexico, and South Atlantic; Electronic Reporting for Federally
Permitted Charter Vessels and Headboats in Gulf of Mexico Fisheries, 83 Fed. Reg. 54,069 (proposed Oct.
26, 2008) (to be codified at 50 C.F.R. pt. 622).

63 Id. at 54,071.

10
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Director (SRD) of NMFS’s Southeast Fisheries Sciences Center.4 The proposed
regulatory text stated that the report must contain information regarding “all fish
harvested and discarded, and any other information requested by the SRD,” but did not
specify what “other information” means.®s However, the notice of proposed rulemaking
stated that fishing reports must include information regarding “any species that were
caught or harvested, . . . as well as information about the permit holder, vessel, location
fished, fishing effort, discards, and socio-economic data.”®6

The proposed rule also would have required charter boats to “have NMFS-
approved hardware and software with GPS capabilities that, at a minimum, archive vessel
position data during a trip for subsequent transmission to NMFS, which could include
sending data through a cellular or satellite-based service”®7 The vessel's location tracking
device “would have to be permanently affixed to the vessel” and “have uninterrupted
power, unless the owner or operator applies for and is granted a power-down
exemption.”®8 Finally, the proposed rule also would have required “an owner or operator
of a federally permitted charter vessel or headboat to submit a trip notification to NMFS
before departing for any trip,” indicating “whether the vessel is departing on a for-hire
trip or another type of trip” and, if it was a for-hire trip, “the expected trip completion
date, time, and landing location.”®9

The notice of proposed rulemaking contained initial regulatory flexibility analysis

under the Regulatory Flexibility Act.7° The notice of proposed rulemaking provided for a

64 Id. at 54,076-77.
65 Id.

66 Id. at 54,071.

67 Id.

68 Id.

69 Id.

70 Id. at 54,072-75.

11
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public-comment period through November 26, 2018, which was extended to January 9,
2019.7!
IV. Final Rule

On July 21, 2020, NMFS published the Final Rule, which adopted the electronic-
fishing-report and tracking requirements as proposed.”2 Owners or operators of charter
vessels are subject to the Final Rule only if they have a limited-access permit for Gulf reef
fish or coastal migratory pelagic fish.73 The Final Rule contains three components. First,
the final rule requires a Gulf for-hire vessel owner or operator to notify NMFS prior to
departing for any trip and declare whether they are departing on a for-hire trip or on
another trip type.74# Second, an owner or operator of a vessel with a Federal charter
vessel/headboat permit for Gulf reef fish or Gulf coastal migratory pelagic species must
submit an electronic fishing report (also referred to as a logbook), via NMFS-approved
hardware and software, for each fishing trip before offloading fish from that fishing trip.7s
Third, the final rule requires that a Gulf for-hire vessel owner or operator use NMFS-
approved hardware and software with global positioning system location capabilities that,
at a minimum, archive vessel position data during a trip for subsequent transmission to

NMFS.76

7t Id. at 54,069; Fisheries of the Caribbean, Gulf of Mexico, and South Atlantic; Electronic Reporting for
Federally Permitted Charter Vessels and Headboats in Gulf of Mexico Fisheries, 83 Fed. Reg. 58,522 (Nov.
20, 2018).

72 85 Fed. Reg. 44,005.

73 Id. at 44,005. Limited-access permits allow the owners and operators of these vessels to take passengers
for-hire fishing for federally managed reef fish and coastal migratory pelagic species in the Gulf of Mexico
exclusive economic zone. 50 C.F.R. §§ 622.20(b), 622.370(b), 622.373.

74 85 Fed. Reg. at 44,006.

75 Id. at 44,005-06.

76 Id. at 44,006-07.
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A. Hail-Out Requirement

First, the Final Rule requires owners or operators of a vessel for which a charter
vessel/headboat permit for Gulf reef fish or coastal migratory pelagic fish has been issued
to notify NMFS before it departs for a trip and declare whether the vessel will be operating
as a charter vessel or headboat, or another type of trip.”” The trip declaration aids port
agents in knowing when and where a trip will end for sampling.”8 NMFS expects the trip
declaration requirement to make it easier to track landings in a timely manner and reduce
uncertainty in the data.”

B. Electronic Reporting Requirement

Second, if the vessel is operating as a charter vessel or headboat, then an electronic
fishing report must be submitted prior to removing any fish from the vessel, or, if no fish
are landed, within 30 minutes of arriving at the dock.8° As in the proposed rule, the Final
Rule stated the “electronic fishing report must include any species that were caught or
harvested in or from any area . . . as well as information about the permit holder, vessel,
location fished, fishing effort, discards, and socio-economic data”; however, the Final
Rule further explained, in response to a comment, that “NMFS will require the reporting
of five economic values per trip: The charter fee, the fuel price and estimated amount of
fuel used, number of paying passengers, and the number of crew for each trip.”st

Some commenters objected to “reporting of economic information” in electronic

fishing reports.82 These commenters claimed that “[r]equiring operators to submit their

77 Id. at 44,006.

78 Id. at 44,009.

79 Id. at 44,010.

80 Id. at 44,006.

81 Id. at 44,005, 44,011.
82 Id. at 44,011.
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financial information leads to a lack of buy-in and trust among participants” and that
commenters preferred “other methods to collect this information such as surveying
websites, directly surveying permit holders, or simply asking the question on a random
basis rather than for every trip.”83 NMFS responded that the collection of economic
information in the trip reports will “improve the best scientific information available for
regulatory decision-making; will increase the accuracy of economic impacts and value
estimates specific to the for-hire industry; and will support further value-added research
efforts and programs aimed at increasing net benefits to fishery stakeholders and the U.S.
economy.”84 NMFS also found the information proposed for collection “will help generate
estimates of lost revenue when a disaster occurs (e.g., hurricane, oil spill).”85 NMFS uses
information on catch and fishing effort to conduct stock assessment.8¢ NMFS determined
that collecting economic data directly from vessel owners and operators was both
necessary to management and conservation of the fishery and superior to other data
sources.87

C. Tracking Requirement

Third, each permitted vessel must be equipped with NMFS-approved hardware
and software with a minimum capability of archiving GPS locations (i.e., satellite or
cellular VMS) once per hour, 24 hours a day, every day of the year.88 Cellular-based

systems collect and store data while a vessel is not within range of a cellular signal and

83 Id.

84 Id.

85 Id.

8 See, e.g., 85 Fed. Reg. at 44,009-11; Stock Assessment Model Descriptions, NOAA Fisheries,
https://www.fisheries.noaa.gov/ insight/stock-assessment-model-descriptions#stock-assessment-models
(last visited February 28, 2022).

87 85 Fed. Reg. at 44,011.

88 Id. at 44,006-07.
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then transmit the data when the vessel is within cellular range.89 Satellite-based systems
transmit data as they are collected.9° Permit holders are responsible for purchasing the
VMS units.9t The NMFS Southeast Regional Office posts all approved vessel location
tracking hardware and software for the Gulf for-hire reporting program, including vessel
monitoring system units approved by the NMFS Office of Law Enforcement, on the
website for the Gulf for-hire reporting program.92 The Final Rule has two exceptions for
the GPS monitoring: (1) an in-port exemption that allows the location data to be
transmitted every four hours when the vessel is docked; and (2) a power-down exemption
that allows for location data transmission requirements to be suspended when the vessel
is out of the water for more than 72 hours.93

Several commenters objected to the GPS requirement, raising Fourth Amendment
concerns:

Providing all confidential transiting details is a violation of our 4th

Amendment right to privacy and not necessary to manage the fishery. Such

details are considered confidential by NOAA and utilized by other agencies

not associated with management of the fishery. This is a dangerous

precedent. Fish have tails, they move and with the climatic shift and

movement of our fish into new areas over the last several years utilizing such

historical data for fishery management purposes is flawed and can be

misused to deny us access to the fishery. Therefore, to require detailed GPS

data for vessels utilized by the for hire community is not necessary for

fishery management purposes, flawed if used for fishery management

purposes due to the climatic shift of our stocks and is also a violation of our
4th Amendment rights.94

89 Id. at 44,007.

90 Id.

91 Id.

92 Fisheries of the Caribbean, Gulf of Mexico, and South Atlantic; Electronic Reporting for Federally
Permitted Charter Vessels and Headboats in Gulf of Mexico Fisheries, 86 Fed. Reg. 51,014, 51,015 (Sept. 14,
2021); see also Approved Vessel Monitoring System (VMS) Units for Reporting in the Southeast For-Hire
Integrated Electronic Reporting Program, NOAA Fisheries, https://www.fisheries.noaa.gov/southeast/
rules-and-regulations/approved-vessel-monitoring-system-vms-units-reporting-southeast-hire-
integrated (Nov. 12, 2021).

93 85 Fed. Reg. at 44,020.

94 R. Doc. 67-4 at 7-8; see also R. Doc. 68-2 at 21-22 (same language); R. Doc. 70-3 at 27-28 (same
language); R. Doc. 67-4 at 20-21 (substantially similar language).

15
22-30105.12440



Castas®2300Qy-02 B0t 8hvea/ M0S26803801% 94 Pajed 13R/2802¢%e Pkt 06/628022

NMFS did not directly address the Fourth Amendment, but it did respond to the concern
over “how NMFS will protect data that are being reported, and prevent misuse by staff or
public distribution”:

NMFS will protect these data in accordance with applicable law. For
example, under section 402(b)(1) of the Magnuson-Stevens Act, the data
submitted to NMFS under the Gulf For-hire Reporting Amendment shall be
confidential and shall not be disclosed, except under the limited
circumstances specified in the Magnuson-Stevens Act, such as to Council or
Federal employees who are responsible for fishery management. As noted
in 50 CFR 600.415(e), anyone “having access to these data are prohibited
from unauthorized use or disclosure and are subject to the provisions of 18
U.S.C. 1905, 16 U.S.C. 1857, and NOAA/NMFS internal procedures,
including NAO 216-100.” Additionally, all data reported through the Gulf
for-hire reporting program will be collected through software that meets
standards set out by NMFS, including data confidentiality and protection of
personal information online, and will be treated as confidential in
accordance with NOAA Administrative Order 216-100, Protection of
Confidential Fisheries Statistics. The release of data in aggregate or
summary form that does not directly or indirectly disclose the identity or
business of any person who submits the information is authorized under
section 402(b)(3) of the Magnuson-Stevens Act.95

Other commenters expressed concerns that 24-hour GPS surveillance was
unnecessary and unduly burdensome;% that it was unnecessary and inappropriate to
subject charters boats to the same tracking requirements as commercial fishing vessels;97

and that the financial cost of purchasing, installing, and operating GPS-tracking VMS

95 85 Fed. Reg. at 44,010.

96 R. Doc. 67-2 at 20 (“Putting gps and reporting restrictions on charter boat operators will not give usable
information that cannot be gained from current reporting); R. Doc. 67-4 at 10-11, 17, 19 (“We are strongly
opposed to any type of GPS monitoring system which tracks a vessel each hour which only adds additional
costs and safety concerns when operating.”); id. at 12 (“Tracking does not provide any additional data that
would be provided by filling out a vessel trip report.”).

97 R. Doc. 67-4 at 4 (“I can see how this works on commercial offshore vessels where their trips are usually
3-5 days—however, we do mostly 4.5-hour trips.”); id. at 5-6 (same); id. at 11, 17, 19, 22 (“Common sense
should be used here and not treat ... charter boats similar to large commercial fishing vessels[.]”); R. Doc.
68-1 at 1 (“Your proposal would treat [charter boats] like larger commercial fishing enterprises with greater
compliance resources.”).
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devices was too high.98 Regarding the necessity of the GPS requirement, NMFS
responded:

The Gulf for-hire reporting program is designed to both monitor for-hire
landings to determine in-season closures and post-season quota
adjustments, and to enhance data collection efforts to provide for better
fisheries management, such as through more data-rich stock assessments.
As such, collection of these data is not a research tool but a management
tool for the reef fish and CMP fisheries, and responsibility for the program
is appropriately shared by NMFS and the fishermen. The fishermen are
required to have the necessary equipment and report in a timely manner as
conditions of their Federal for-hire permits because they possess the
information that the Gulf Council and NMFS need to improve management.
NMFS is responsible for performing quality control, validating the reports,
and using the data, as appropriate, to help achieve various management
objectives.

The Gulf Council chose to require a trip declaration and vessel location
tracking device to validate effort (fishing trips). These requirements will
allow NMFS to determine when a fishing trip was taken, and the length of
that trip.

[R]equiring each Gulf for-hire vessel be equipped, at a minimum, with
archivable vessel location tracking (cellular VMS) best balances the need to
collect and report timely information with the need to minimize the cost and
time burden to the industry. The vessel location tracking system is an
additional mechanism that verifies vessel activity without a report having to
be completed by the vessel operators. The vessel location tracking system
will allow NMFS to independently determine whether the vessel leaves the
dock. This will help validate effort and aid with enforcement of the reporting
requirements.99

NMFS also provided further information about the cost of the tracking requirement,

including reimbursements available from NMFS:

98 R. Doc. 68-1 at 1 (“GPS monitoring systems will only add additional costs and work burdens to
charter/headboat operators with limited financial and personnel resources.”); R. Doc. 68-2 at 16 (“It’s
extremely alarming that there is no mention of a price for the device (several thousand dollars) or monthly
fee for the GPS tracking device that would be required to have my boat tracked on my dime”).

99 85 Fed. Reg. at 44,009, 44,012.
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NMEFS is currently testing six cellular-based units that range in purchase
price from $150 to $800. The monthly service fee for these units range from
$10 to $40 per month. The unit vendor determines these costs. The NMFS
VMS re-imbursement program is available to fishermen for the purchase of
approved satellite-based VMS units, and NMFS OLE is undergoing
rulemaking that would also make reimbursement available for cellular-
based VMS units. Satellite-based VMS that are currently approved for the
commercial Gulf reef fish program cost approximately $3,000 per unit.
Monthly service fees, which NMFS expects to range from approximately
$40 to $75, will be the responsibility of the fisherman.

NMFS understands there will be additional costs to vessel operators to pay
for data collection. NMFS also acknowledges that charter and headboat
businesses may have substantial loan payments and other operating costs,
such as insurance, overhead, maintenance, and trip costs (e.g., fuel, labor,
supplies, etc.), that affect both their net income and cash flow. . . . According
to the best scientific information available, which includes a 2012 study
published by the Center for Natural Resource Economics and Policy,
Louisiana State University, average monthly cash outflows (fixed and
variable costs) for charter and headboat businesses are estimated to be
approximately $5,171 (2018 dollars) and $15,758, respectively. In
comparison to existing costs, NMFS believes the ongoing monthly fee
(estimated at $10 to $40 per month) would not materially alter cash flows,
profits, or the solvency of for-hire businesses.10°

NMFS explained how it came to these cost estimates:

[E]xamples of costs borne by the for-hire fleet may include the purchase and
installation costs of the approved hardware units and associated service
charges. In the proposed rule, NMFS presented cost estimates to the for-
hire industry for several general options including a tablet-based system, a
handheld GPS, and a smartphone-based system, where the smartphone is
hardwired to a vessel's GPS. These cost estimates have been updated since
the proposed rule published and are now based on vendor quotes for six
different cellular-based location tracking devices selected for testing by
NMFS. If a vessel does not already have an approved type of hardware (e.g.,
an approved VMS unit), the estimated startup costs for each affected vessel
will range from $150 to $800 in the year of implementation. At the top end
of this range, these costs are equivalent to 1 percent of average annual
headboat net income and 3.1 percent of average annual charter vessel net
income. The recurring monthly cost per vessel to use the location tracking
device is estimated to be $10 to $40. On an annual basis, these reoccurring

100 Jd. at 44,013. The rule extending the reimbursement program to cellular VMS units came into effect
August 7, 2020. Vessel Monitoring Systems; Requirements for Type-Approval of Cellular Transceiver Units,
85 Fed. Reg. 40,915 (July 8, 2020) (to be codified at 50 C.F.R. pt. 600).
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charges will be equivalent to up to 0.6 percent of average annual headboat
net income and 1.8 percent of average annual charter vessel net income.
Some of the cellular-based location tracking devices will allow users to enter
and transmit electronic fishing reports in addition to recording and
transmitting GPS coordinates. Other devices will only be capable of
recording and transmitting GPS coordinates. Therefore, depending on the
location tracking device selected for use, a separate mobile device, such as
a smartphone, and wireless service plan may be required to submit fishing
reports. Some vessel owners and operators may be more or less affected
than others by this final rule depending on their existing technology assets
and data service plans at the time of implementation, the location tracking
device that they select, and the availability of wireless service coverage at
their port of landing. For the affected vessels that currently do not have any
wireless carrier contract and who select a location tracking device that does
not support fishing report submission, the estimated additional cost for an
unlimited data plan will range from approximately $60 to $85 per month.
This is an upper bound estimate based on advertised rates from four major
wireless service providers in 2019 and cheaper plans may be available. A
basic smartphone may be purchased for as low as $100 and some providers
bundle free phones with their service plans. NMFS assumes that most
owners or operators of for-hire vessels already have a basic smartphone and
data plan in order to meet the needs of their businesses. NMFS also assumes
that owners and operators of for-hire vessels will choose a combination of
technology that best satisfies their profit maximization strategies, while
meeting the requirements of this final rule.1o1

Finally, NMFS explained the alternatives considered before settling on the current
tracking requirement, including the alternative of not requiring GPS tracking;:

The first alternative, the no-action alternative, would not change current
reporting requirements for for-hire vessels. Therefore, it would not be
expected to result in any direct economic effects on any small entities. This
alternative was not selected by the Gulf Council because there is currently
no reporting platform for charter vessels, and therefore, no means by which
charter vessels would be able to submit electronic reports. Additionally, this
alternative would not allow for the same level of trip validation, because it
would not require GPS unit hardware to be permanently affixed to the
vessel.

The second alternative and two options were selected as preferred and
require charter vessel and headboat owners or operators to submit fishing
reports via NMFS-approved hardware and software. Under this preferred
alternative and options, a for-hire vessel owner or operator is also required
to use NMFS-approved hardware and software with GPS location

101 85 Fed. Reg. at 44,015.
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capabilities that, at a minimum, archive vessel position data during a trip.
The cellular or satellite VMS needs to be permanently affixed to the vessel.

The third alternative would require for-hire vessel owners or operators to
submit fishing reports via NMFS-approved hardware and software with
GPS location capabilities that, at a minimum, provide real-time vessel
position data to NMFS. The cellular or satellite VMS would need to be
permanently affixed to the vessel. The third alternative contained two
options. The first and second options would require federally permitted
charter vessels and headboats, respectively, to comply with the hardware
and software requirements of the third alternative. The startup costs, as
presented in the proposed rule, for each affected for-hire vessel under the
third alternative and two options were estimated to be approximately $300
in the year of implementation. The recurring annual service cost associated
with the transmission of real-time location data in subsequent years was
estimated to be approximately $200 per vessel. Since the proposed rule
published, NMFS has received several vendor price quotes and has updated
the technology cost estimates associated with this final rule. Therefore,
NMFS cannot make a direct comparison with the hypothetical cost
estimates of this alternative. In the proposed rule, the recurring costs for
this alternative were estimated to be higher than for the preferred
alternative. If comparable cost estimates were available, NMFS assumes the
third alternative, which would require real-time transmission of GPS
location coordinates (satellite VMS), would still be more expensive than the
archival GPS units (cellular VMS) allowed by this final rule. As discussed
earlier, depending on the device that is used for location tracking, a separate
mobile device, such as a smartphone, and wireless service plan would
potentially be required to submit electronic fishing reports as well. This
could result in an additional expense in the range of $60 to $85 per month.
The third alternative was not selected by the Gulf Council because it was
expected to result in higher costs to industry.

The fourth alternative would require for-hire vessel owners or operators to
submit fishing reports via NMFS-approved hardware and software that
provide real-time vessel position data to NMFS via satellite VMS. The
antenna and junction box would need to be permanently affixed to the
vessel. The fourth alternative contained two options. The first and second
options would require federally permitted charter vessels and headboats,
respectively, to comply with the hardware and software requirements of the
fourth alternative. The estimated startup costs for each affected vessel to
purchase, install, and operate a satellite VMS unit would range from $2,500
to $4,400 in the year of implementation. This would be equivalent to
approximately 10 to 17 percent of average annual charter vessel net income
and 3 to 6 percent of average annual headboat net income. The recurring
annual cost associated with maintaining and operating satellite VMS
hardware and software in subsequent years was estimated to be
approximately $750 per vessel. The fourth alternative was not selected by
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the Council, because the estimated startup and recurring costs to the
industry were much higher than those of the preferred alternative.102

The Final Rule conducted a regulatory flexibility analysis of the economic impact
on charter boat operators, all of whom were recognized to be small businesses under the
Regulatory Flexibility Act.103

LAW AND ANALYSIS

I. Challenges to the Electronic Reporting Requirement

A. The Reporting of Five Specific Socio-economic Factors Is a Logical
Outgrowth of the Proposed Rule.

Under the APA, an agency must publish notice of the legal authority for a proposed
rule and of the rule's substance or subject matter, and the agency must also provide an
opportunity for interested persons to participate in the rulemaking.1°4 Notice suffices if
the final rule “is a ‘logical outgrowth’ of the proposed rule, meaning the notice must
‘adequately frame the subjects for discussion’ such that ‘the affected party “should have
anticipated” the agency's final course in light of the initial notice.””205 “If a party ‘should
have anticipated’ that course, it ‘reasonably should have filed [its] comments on the
subject during the notice-and-comment period.””1°¢ “The objective is fair notice.”107

In this case, Plaintiffs complain they had no notice of NMFS’s intention to require
reporting of the charter fee, the fuel price and estimated amount of fuel used, number of

paying passengers, and the number of crew for each trip.1°8 The proposed regulatory text

102 Id, at 44,016-17.

103 Id. at 44,014-17.

104 5 U.S.C. § 553(b)(2)-(3), (¢); see also Huawei Techns. USA, Inc. v. FCC, 2 F.4th 421, 447 (5th Cir. 2021).
105 Huawei Techns., 2 F.4th at 447 (quoting Nat'l Lifeline Ass'n v. FCC, 921 F.3d 1102, 1115 (D.C. Cir. 2019));
see also Am. Coke & Coal Chems. Inst. v. EPA, 452 F.3d 930, 938 (D.C. Cir. 2006).

106 Huawei Techns., 2 F.4th at 447 (alteration in original) (quoting Tex. Ass'n of Mfrs. v. U.S. Consumer
Prod. Safety Comm'n, 989 F.3d 368, 381 (5th Cir. 2021)).

107 Tex. Ass'n of Mfrs., 989 F.3d at 381.

108 R, Doc. 73-1 at 32-34.
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in the notice of proposed rulemaking stated that the report must contain information
regarding “all fish harvested and discarded, and any other information requested by the
SRD.”109 The proposed regulatory text did not specify what “other information” means.10
However, the preamble in the notice of proposed rulemaking stated that fishing reports
must include information regarding “any species that were caught or harvested, . . . as
well as information about the permit holder, vessel, location fished, fishing effort,
discards, and socio-economic data.”’* The notice of proposed rulemaking did not
specifically state what socio-economic data the report would request.!*2 In the Final Rule,
the relevant regulatory text is identical to the proposed regulatory text, including “other
information” in the reporting requirement but not specifying what that information
would be.13 Similarly, as in the notice of proposed rulemaking, the preamble to the
regulatory text in the Final Rule stated the “electronic fishing report must include any
species that were caught or harvested in or from any area . . . as well as information about
the permit holder, vessel, location fished, fishing effort, discards, and socio-economic
data”; however, the Final Rule further explained, in response to a comment, that “NMFS
will require the reporting of five economic values per trip: The charter fee, the fuel price
and estimated amount of fuel used, number of paying passengers, and the number of crew
for each trip.”114

Plaintiffs argue the inclusion of these five economic values violates the APA’s

notice and comment requirement because nothing in the notice of proposed rulemaking

109 83 Fed. Reg. at 54,076-77.

110 See id.

u1 [d, at 54,071.

12 See 1d.

u3 85 Fed. Reg. at 44,017, 44,019.
14 Id. at 44,005, 44,011.

22
22-30105.12447



Castas®2300Qy-02 B0t 8hvea/ M0S26803801% 94 Pajed8i2/2802%e Pk Q3/6282022

provided notice that reporting of these values would be required.t*s They argue these five
economic values do not fit the definition of “socio-economic data” to qualify as a logical
outgrowth of the proposed rule.11¢ The Government argues the Final Rule maintains the
same text as the notice of proposed rulemaking and merely adds additional details that
Plaintiffs should have anticipated.1”

“[N]otice need not specifically identify ‘every precise proposal which [the agency]
may ultimately adopt as a rule.”118 For example, in United Steelworkers of America, AFL-
CIO-CLC v/ Schuylkill Metals Corp., the Fifth Circuit held that a final rule, which did not
define the word “earnings,” could logically include “premium payments” for purposes of
the APA’s notice and comment requirement, even though it was not specified in notice of
proposed rulemaking.!9 In that case, the agency had promulgated a rule requiring
employers to continue to pay certain benefits to employees either let go or transferred due
to lead exposure.t2¢ Specifically, the final rule provided “the employer shall maintain the
earnings, seniority rights and other employment rights and benefits of an employee.”2
After the final rule came into effect, the agency attempted to enforce the final rule against

employers who were not providing transferred employees “premium payments,” such as

15 R. Doc. 73-1 at 32-34.

16 Id. at 33-34; R. Doc. 86 at 39-40.

17 R. Doc. 79-1 at 22-23; R. Doc. 87 at 12-13. The Government also argues the logical outgrowth test is not
applicable because “[t]he final rule did not change the proposed requirement, but merely provided more
detail about the five specific questions.” R. Doc. 79-1 at 21-22. However, as the Government admits, the
Final Rule contained new information in the form of these additional details. If there is a change between
the notice of proposed rulemaking and the Final Rule, that change must be a logical outgrowth. See Huawei
Techns., 2 F.4th at 447-48 (examining requirements that appeared for the first time in the final rule); Tex.
Ass'n of Mfrs., 989 F.3d at 381-82 (applying the logical outgrowth test when the stated “justification” for a
rule changed); Am. Coke & Coal Chems. Inst., 452 F.3d at 938-39 (emphasis added) (noting the logical
outgrowth test examines whether parties could anticipate “the change was possible”).

u8 United Steelworkers of Am., AFL-CIO-CLC v. Schuylkill Metals Corp., 828 F.2d 314, 318 (5th Cir. 1987)
(second alteration in original); see also Chem. Mfrs, Ass’n v. EPA, 870 F.2d 177, 203 (5th Cir. 1989) (same).
19 United Steelworkers, 828 F.2d at 317-18.

120 Jd, at 316-17.

121 Id, at 316 (emphasis added) (quoting 29 C.F.R. § 1910.1025(k)(2)(ii) (1987))
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overtime pay, production bonuses, and shift differential.?22 The agency maintained these
premiums were covered under the term “earnings” in the final rule, but the employers
argued there was no notice during the rulemaking that earnings could include premium
payments.23 The notice of proposed rulemaking stated employers should pay benefits
that “would maintain the rate of pay, seniority and other rights of an employee” and asked
for comments on the extent of these benefits.224 Although neither “earnings” nor a
definition of “earnings” was included in the notice, the Fifth Circuit held that the notice’s
“descriptions more than adequately sufficed to apprise fairly an interested party that there
was an issue regarding the breadth of . . . benefits,” and the agency’s request for comments
helped further put the parties on notice of the issue.'25 “[T]t certainly was not necessary,”
the court reasoned, “that the Secretary spell out with particularity the proposed meaning
of . .. benefits or ‘earnings.””126

The Fifth Circuit also noted that “the comments received reflected . . . an
understanding” among interested parties that the scope of benefits was in dispute.2” The
agency received one comment that “precisely” addressed the issue,28 asking the agency
to enumerate the exact forms of compensation “earnings” covered.'29 Other comments
advocated more generally for a broad definition of “earnings.”:3° The court reasoned these

comments further showed “it was readily apparent to interested parties that the scope of

122 I, at 317.

123 Jd,

124 Jd. at 318 (quoting Exposure to Lead, 42 Fed. Reg. 46,547, 46548 (proposed Sept. 16, 1977) (to be codified
at 29 C.F.R. pt. 1910)).

125 Jd,

126 [,

127 Id.

128 Jd, (citing Occupational Exposure to Lead, 43 Fed. Reg. 54,354, 54,466 (Nov. 21, 1978) (to be codified at
29 C.F.R. pt. 1910)).

120 43 Fed. Reg. at 54,466.

130 United Steelworkers, 828 F.2d at 318.
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. . . benefits was in dispute,” and the broad, “comprehensive definition of ‘earnings’
[included in the final rule] was a logical outgrowth of the rulemaking proceeding.”:3!
Courts have also found materials referenced in notices of proposed rulemaking
may provide further notice of details not specifically laid out in the notice of proposed
rulemaking itself.132 For example, in American Coke and Coal Chemicals Institute v. EPA,
the D.C. Circuit held that information provided in the agency’s development document
accompanying the notice of proposed rulemaking could help “put parties on notice” of
changes the agency might make in the final rule.133 The final rule differed in two relevant
ways from the notice of proposed rulemaking. First, the final rule changed the datasets
the agency relied on to create a chemical limit: specifically, the final rule added datasets
ESo1, ESo2, and ISM54 and removed dataset ESE03.134 Regarding the dataset the agency
ultimately removed, ESE03, the court noted that “the Proposed Development Document
accompanying the [notice of proposed rulemaking] [stated] that the model facilities ‘had
to demonstrate good operation of the treatment component.”35 Therefore, “[a]lthough
the preamble in the [notice of proposed rulemaking] did not state that [agency] intended
to reconsider the use of data from episode ESE03, nor that the ESE03 site would be
reviewed for compliance with the general criteria of ‘good operation,”” the development
document provided “notice that data deriving from any plants that failed to demonstrate

‘good operation’ would not be considered sources of information.”:3¢ This development

13t Id,

132 See, e.g., Am. Coke & Coal Chems. Inst., 452 F.3d at 939, 941; cf. United Steelworkers, 828 F.2d at 318
(“Additionally, the evidence received and cited in the rulemaking history demonstrates that a
comprehensive definition of “earnings” was a logical outgrowth of the rulemaking proceedings.”).

133 Am. Coke, 452 F.3d at 939, 941.

134 Id. at 938.

135 Id. at 939.

136 Id.
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document was not included in the Federal Register with the notice of proposed
rulemaking, but the notice referenced the development document several times.!37
Similarly, regarding the additional datasets, ESo1, ES02, and ISM54, the court noted the
agency stated in the proposed development document that it “might reconsider the
exclusion of the naphthalene sampling data from sampling episode ESEo1 and ESEo2
and self-monitoring episode ISM54.7138

The second change the D.C. Circuit considered in American Coke was the use of a
median flow rate to set standards in the notice of proposed rulemaking to the use a flow
rate from the “best performing mills” in the final rule.239 The court again looked to the
proposed development document, noting that “the Proposed Development Document put
parties on notice that EPA's flow rate would be based upon ‘better performing mills.”140
The development document thus “put commentators on notice that EPA was considering
an alternative to the ‘industry median.’”14

In this case, the notice of proposed rulemaking and the Final Rule consistently
explained the rule would require the reporting of “socio-economic data.”42 “Socio-
economic” is defined by Merriam-Webster to be “of, relating to, or involving a
combination of social and economic factors.”43 Similarly, the Oxford English Dictionary

defines “socio-economic” as “[s]ocial and economic; that derives from or is concerned

137 See generally Effluent Limitations Guidelines, Pretreatment Standards, and New Source Performance
Standards for the Iron and Steel Manufacturing Point Source Category, 65 Fed. Reg. 81,964 (proposed Dec.
27, 2000) (to be codified at 40 C.F.R. pt. 420).

138 Am. Coke, 452 F.3d at 939.

139 Id. at 940.

140 Id. at 941.

141 [d.

142 Compare 83 Fed. Reg. at 54,076-77, with 85 Fed. Reg. at 44,005.

143 Socioeconomic, Merriam-Webster, https://www.merriam-webster.com/dictionary/socio-economic
(last visited Feb. 28, 2022).
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with the interaction of social and economic factors.”44 By definition, “socio-economic”
includes economic factors. Many examples of the word in the above dictionaries refer to
a person’s socioeconomic background or status,45 which calls to mind a person’s income,
occupation, and standard of living—all related to economic issues.

Although Plaintiffs argue “socio-economic” is too broad a word to put anyone on
notice of the required economic reporting, this case is similar to United Steelworkers,
which concerned the definition of “earnings”—a word the Fifth Circuit described as more
“a term of art that has no natural, immutable meaning.”4¢ Although the notice of
proposed rulemaking did not include the word “earnings” or attempt to define its scope,
the Fifth Circuit held that the notice’s broad descriptions of “rate of pay” and “other

2 <«

rights” “more than adequately sufficed to apprise fairly an interested party that there was
an issue regarding the breadth of . . . benefits.”47 Although “socio-economic” may be
broad, as the Fifth Circuit stated, “it certainly was not necessary that the [NMFS] spell out
with particularity the proposed meaning of” the word.48

Furthermore, as in United Steelworkers, the NMFS sought comments on the scope
of the electronic reporting requirement, asking “whether this proposed collection of
information is necessary for the proper performance of the functions of the agency,
including whether the information will have practical utility.”49 The comments submitted

to NMFS in response to the notice of proposed rulemaking show that interested parties

understood the potential scope of “socio-economic” data reporting and were able to have

144 Socio-economic, Oxford English Dictionary, https://www.oed.com/view/Entry/183786?rskey=xLd96
E&result=1&isAdvanced=false#eid (last visited Feb. 28, 2022).

145 See, e.g., id.

146 United Steelworkers, 828 F.2d at 320.

147 Id. at 318.

148 See 1d. at 318.

149 83 Fed. Reg. at 54,076.
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their voices heard. Adam Miller commented, “I agree with Electronic Log Books, Just [sic]
not all the information about expenses and profits.”50 Plaintiffs speculate that Mr. Miller
only knew about the economic data reporting because he attended a meeting of the Gulf
Council Data Collection Technical Committee discussing the range of possible reporting
requirements.15t However, even assuming that were true, Mr. Miller was not the only
commenter on these issues, and these other commenters do not appear on the Committee
attendance records. The Ocean Conservancy commented that fishermen should be able
to “retrieve information from their fishing trips such as . . . economic data.”’52 Marit
Bruesing, in summarizing the electronic reporting requirement, noted that the reporting
includes “how many passengers.”153 Other commenters had more generalized concerns
that touched on the categories of economic data.’s4 Comments also were submitted in
response to the notice of availability published after NMFS first received the amendment
from the Gulf Council. The notice of availability contained an identical explanation of the
collection of “socio-economic data” as in the notice of proposed rulemaking.:55 These
comments to the notice of availability were considered both in NMFS’s decision to
approve the amendment and in crafting the Final Rule.15¢ Michael Irwin commented,

The amount I charge someone to go fishing on my vessel has nothing to do

with the fishery as a whole or how much I paid for fuel. Let us try and make

a living without prying into our personal business. Stick with fish
populations and do away with the economists.157

150 R. Doc. 68-3 at 13.

151 R. Doc. 73-1 at 33 (citing R. Doc. 66-2 at 176 (listing attendees at the Committee meeting)).

152 R, Doc. 68-3 at 7.

153 R. Doc. 67-2 at 20.

154 See, e.g., id. at 30 (emphasis added) (“Do not interfere with . . . [my] customer.”); R. Doc. 67-4 at 14
(emphasis added) (“I been [sic] working and keeping records of my fish catches for years,, [sic] dislike what
[sic] NOAA wants to keep track Of [sic] my . . . business.”).

155 83 Fed. Reg. at 28,799.

156 Jd. at 28,800.

157 R. Doc. 66-4 at 120.
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The Ocean Conservancy filed a similar comment to the one above during this comment
period, again asking that fishermen be “able to retrieve information from their fishing
trips such as . . . economic data.”'s8 All of these comments were enough for NMFS to
respond to them in the Final Rule.’59 NMFS summarized these concerns into Comment
15:

NMFS should not require reporting of economic information. Requiring

operators to submit their financial information leads to a lack of buy-in and

trust among participants. There are other methods to collect this

information such as surveying websites, directly surveying permit holders,

or simply asking the question on a random basis rather than for every trip.

Notice was further provided through reference in the notice of proposed
rulemaking to the Gulf Council’s amendment. The summary of the notice of proposed
rulemaking noted, “NMFS proposes to implement management measures described in
the Gulf For-hire Electronic Reporting Amendment, as prepared and submitted by the
Gulf of Mexico (Gulf) Fishery Management Council (Gulf Council).”1¢© When providing
an overview of the electronic reporting requirement, the notice of proposed remaking
specified it was considering implementing the reporting requirement as “described in the
Gulf For-hire Reporting Amendment.”6* The notice directed readers to copies of the
amendment: “Electronic copies of the Gulf For-hire Reporting Amendment may be
obtained from www.regulations.gov or the Southeast Regional Office website at
http://sero.nmfs.noaa.gov/sustainable_ fisheries/gulf_fisheries/For-HireElectronicRep

orting/index.html.”62 The amendment includes the September 2016 report from the

Technical Data Committee, which discusses “the recommended data elements that are

158 Id. at 149.

159 85 Fed. Reg. at 44,011.
160 83 Fed. Reg. at 54,069.
161 I,

162 Jd.
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necessary to improve fisheries and socioeconomic data in the Gulf of Mexico (Gulf) for-
hire fishery.”63 The Committee report provides a table of all data elements considered,
their potential uses, and whether or not the Committee recommended their collection.164
All five economic values that appear in the Final Rule are discussed in the Committee’s
report.165

Accordingly, based on the information in the notice of proposed rulemaking, the
comments received, and the data in the Gulf Council’s amendment referenced in the
notice, interested parties were or should have been on notice that NMFS was considering
the extent of the data to be collected, including socio-economic data such as charter fee,
the fuel price and estimated amount of fuel used, number of paying passengers, and the
number of crew for each trip.166

B. The Inclusion of the Five Economic Values in the Data Collected Is
Not Arbitrary or Capricious.

An agency’s decision is invalid if it is arbitrary or capricious.!¢” “An agency rule is
arbitrary and capricious ‘if the agency has relied on factors which Congress has not
intended it to consider, entirely failed to consider an important aspect of the problem,

offered an explanation for its decision that runs counter to the evidence before the agency,

163 R. Doc. 66-3 at 173.

164 Id. at 175-184.

165 See 1d.

166 To the extent the Plaintiffs complain of the notice provided for the reporting of any other data not
specifically mentioned in the regulatory text—i.e., any data beyond “fish harvested or discarded”—see R.
Doc. 73-1 at 17, 31-32, the preamble in the notice of proposed rulemaking put interested parties on notice
that the information requested “would include any species that were caught or harvested in or from any
area . . . as well as information about the permit holder, vessel, location fished, fishing effort, [and]
discards,” 83 Fed. Reg. at 54,071. Plaintiffs have identified no other information NMFS is requiring charter
vessels to report. A challenge to the notice provided for collection of data the Government has not sought
to collect is unripe for judicial review, as such a challenge would benefit from more concrete facts and
because it challenges a position the Government has not taken. See Walmart, Inc. v. U.S. Dep’t of Just., 21
F.4th 300, 311-12 (5th Cir. 2021) (“Because it challenges a series of positions that the government does not
quite take, [the plaintiff] fails to show the ‘actual controversy’ that is needed for a declaratory judgment to
be fit for judicial decision.”).

167 5 U.S.C. § 706(2)(A); see also Luminant Generation Co. v. EPA, 714 F.3d 841, 853 (5th Cir. 2013).
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or is so implausible that it could not be ascribed to a difference in view or the product of
agency expertise.”168 “If the agency's reasons and policy choices conform to minimal
standards of rationality, then its actions are reasonable and must be upheld.”169

Plaintiffs argue the NMFS was arbitrary and capricious in requiring the reporting
of the five economic values because the Gulf Council’s Data Collection Technical
Committee recommended against the inclusion of two of those values, charter fee and
crew size.’7 The Government argues NMFS was not required to adopt the
recommendations of the Committee and provided sufficient reasons for not doing so.17:

Concerning the crew size, Plaintiffs are incorrect when they assert the Committee
recommended against collecting such data. The Committee recommended reporting of
the number of crew on the vessel, finding such information”[e]ssential” and already
included in the current headboat survey.'72 The Committee recommended against
collecting data on the number of crew fishing, which is a different dataset.73 The Final
Rule does not require the reporting of the number of crew fishing. NMFS was not arbitrary
or capricious when it required the number of crew members on the vessel to be reported
in the Final Rule, as the Committee recommended.

Concerning the charter fee, the Committee did recommend against collecting such
data in the electronic logbooks with the other data collected.74 However, the Committee

noted collection of charter fee data was “[c]ritical for ANY economic analysis/assessment”

168 [ uminant Generation, 714 F.3d at 853-54 (quoting Tex. Oil & Gas Ass’n v. EPA, 161 F.3d 923, 933 (5th
Cir. 1998)).

169 Id. at 854 (quoting Tex. Oil & Gas Ass’n, 161 F.3d at 934).

170 R. Doc. 73-1 at 34.

171 R. Doc. 79-1 at 23-24.

172 R, Doc. 66-3 at 177.

173 Id. at 183.

174 Id. at 184.
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and “highly recommended for [a] Separate survey” or “online.”75 The Final Rule directly
responded to the Committee’s charter fee recommendation, explaining why it chose to
include reporting of the charter fee in the electronic logbooks over other means of
reporting:

Economic information collected as part of the electronic logbooks will be
superior, in terms of quality and usefulness, to information that can be
obtained from websites or separate surveys. Data gathered from websites or
separate surveys are frequently outdated, often suffer from small sample
size issues, and are not linked to trip characteristics. By capturing the
variation in these economic data across trips, NMFS can extract
information about the value of individual trip characteristics (e.g., the
marginal value per fish for a given species).17¢

The Final Rule also provided a rationale behind the reporting of economic information in
general:

The collection of economic information will enhance the Gulf Council and
NMFS' ability to monitor and assess the economic effects of fishing
regulations and environmental factors. This information will improve the
best scientific information available for regulatory decision-making; will
increase the accuracy of economic impacts and value estimates specific to
the for-hire industry; and will support further value-added research efforts
and programs aimed at increasing net benefits to fishery stakeholders and
the U.S. economy. Also, this information will help generate estimates of lost
revenue when a disaster occurs (e.g., hurricane, oil spill). For example,
information collected by the Individual Fishing Quota programs was
instrumental during the 2010 Deepwater Horizon MC 252 oil spill to
account for lost revenue.77

By addressing the Committee’s recommendation against collecting charter fee
data, NMFS considered an important aspect of the problem and provided a reasoned
response. NMFS’s reasons “conform to minimal standards of rationality” and must be

upheld.178 The Committee recommended collecting data on the other economic factors

175 Id.

176 85 Fed. Reg. at 44,011.

177 Id.

178 See Luminant Generation, 714 F.3d at 854 (quoting Tex. Oil & Gas Ass’n, 161 F.3d at 934).
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listed in the Final Rule.'?9 Accordingly, the NMFS was not arbitrary or capricious in
requiring the reporting of five economic values, the charter fee, the fuel price and
estimated amount of fuel used, number of paying passengers, and the number of crew
members for each trip.
II. Challenges to the Tracking Requirement
A. The Tracking Requirement Is Not in Excess of Statutory Authority.
1. The Magnuson-Stevens Fishery Conservation and Management
Act (MSA) Authorizes the Required Purchase and Use of
Tracking Equipment.

A court must set aside an agency action if it is in excess of the statutory authority
granted to the agency by Congress.!8¢ “A claim that agency action is ‘in excess of statutory
jurisdiction, authority, or limitations, or short of statutory right,” necessarily entails a
firsthand judicial comparison of the claimed excessive action with the pertinent statutory
authority.”181

Plaintiffs argue that, while the MSA authorizes the collection of information
needed to implement FMPs, it does not authorize the requirement that regulated
fishermen purchase the equipment needed to collect that information.'82 Furthermore,
Plaintiffs argue, the MSA’s limitation on the types of fees the Secretary may collect

reinforce this interpretation, as the required purchase of equipment would be similar to

an unauthorized fee.’83 The Government argues the MSA specifically authorizes

179 R. Doc. 66-3 at 177 (crew size); id. at 181 (fuel price and amount); id. at 182 (number of passengers).

180 5 U.S.C. § 706(2)(C); see also FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 161 (2000)
(“[A]n administrative agency's power to regulate in the public interest must always be grounded in a valid
grant of authority from Congress.”).

181 W, Union Tel. Co. v. FCC, 541 F.2d 346, 354 (3d Cir. 1976) (quoting 5 U.S.C. § 706(2)(C)) (citing FPC v.
Moss, 424 U.S. 494 (1976)); see also Citizens Comm. for the Hudson Valley v. Volpe, 425 F.2d 97, 102, 106
(2d Cir. 1970).

182 R, Doc. 73-1 at 30.

183 Id.; see 16 U.S.C. § 1854(d).
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regulations requiring vessels to use equipment necessary for enforcement of the MSA,
which necessarily includes placing some costs on the industry for the purchase of such
equipment.184

The MSA states “[a]ny fishery management plan which is prepared by any Council,
or by the Secretary, with respect to any fishery, may . . . require the use of specified types
and quantities of fishing gear, fishing vessels, or equipment for such vessels, including
devices which may be required to facilitate enforcement of the provisions of this
chapter.”85 As the rationale behind the tracking requirement is validation of fishing
effort,86 the Court must thus determine whether the required purchase and use of
tracking equipment in fact facilitates enforcement of the MSA. Two of the stated purposes
of the MSA are “to conserve and manage the fishery resources found off the coasts of the
United States” and “to promote domestic commercial and recreational fishing under
sound conservation and management principles.”187 Furthermore, in implementing the
MSA, Congress found “[t]he collection of reliable data is essential to the effective
conservation, management, and scientific understanding of the fishery resources of the
United States.”188

In furtherance of these purposes, the MSA requires FMPs to “specify the pertinent
data which shall be submitted to the Secretary with respect to . . . charter fishing, . . .
including, but not limited to . . . areas in which fishing was engaged in[ and] time of

fishing.”89 The National Standards, with which all FMPs must be consistent, requires

184 R. Doc. 79-1 at 18-21.

18516 U.S.C. § 1853(b)(4). “[TThis chapter” refers to the MSA.
186 See 85 Fed. Reg. at 44,009, 44,011.

187 16 U.S.C. § 1801(b)(1), (3).

188 Id. § 1801(a)(8).

189 Id. § 1853(a)(5).
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“[c]onservation and management measures [to] prevent overfishing while achieving, on
a continuing basis, the optimum yield from each fishery for the United States fishing
industry.”190

Most broadly, the MSA requires FMPs to “contain the conservation and
management measures . . . which are . . . necessary and appropriate for the conservation
and management of the fishery, to prevent overfishing and rebuild overfished stocks, and
to protect, restore, and promote the long-term health and stability of the fishery” and
allows FMPs to “prescribe such other measures, requirements, or conditions and
restrictions as are determined to be necessary and appropriate for the conservation and
management of the fishery.”191 This “necessary and appropriate” phrasing is “empowering
language [that] represents a delegation of authority to the agency.”192 “[T]hese statutory
provisions ‘vest[ ] broad authority in the Secretary to promulgate such regulations as are
necessary to carry out the conservation and management measures of an approved
FMP.”193

Multiple courts have found the “necessary and appropriate” language allows NMFS
to impose the costs of complying with certain FMP provisions on the industry.194 Three
recent cases concerned industry funding of at-sea monitors—personnel who occasionally

accompany vessels to collect data on the trip and catch. In Goethel v. Pritzker, the court

190 Jd. § 1851(a)(1).

191 Id. § 1853(a)(1)(A), (b)(14) (emphasis added).

192 Coastal Conservation Auth. v. U.S. Dep’t of Com., No. 15-1300, 2016 WL 54911, at *4 (E.D. La. Jan. 5,
2016), affd, 846 F.3d 99 (5th Cir. 2017).

193 Loper Bright Enters., Inc. v. Raimondo, 544 F. Supp. 3d 82, 104 (D.D.C. 2021) (quoting Nat'l Fisheries
Inst., Inc. v. Mosbacher, 732 F. Supp. 210, 216 (D.D.C. 1990)), appeal filed, No. 21-5166 (D.C. Cir. July 19,
2021).

194 See, e.g., Goethel v. Pritzker, No. 15—cv—497—-JL, 2016 WL 4076831, at *4-5 (D.N.H. July 29, 2016), aff'd
on other grounds sub nom. Goethel v. U.S. Dep’t of Com., 854 F.3d 106 (1st Cir. 2017); Loper Bright Enters.,
544 F. Supp. 3d at 103-07; Relentless Inc. v. U.S. Dep’t of Com., __F.Supp.3d____ (D.R.I Sept. 20, 2021),
No. 20-108 WES, 2021 WL 4256067, appeal filed, No. 21-1886 (1st Cir. Nov. 4, 2021).
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held that because “the MSA explicitly authorizes at-sea monitors” and because “the
Council permissibly found . . . [the] industry funding provision ‘necessary and appropriate
for the conservation and management of the fishery’. . . the MSA does authorize industry
funding of monitors.”95 Similarly, in Loper Bright Enterprises, Inc. v. Raimondo, the
court held that, “[g]iven that the MSA expressly authorizes FMPs to contain provisions
requiring that vessels carry at-sea monitors, as well any ‘necessary and appropriate’
conservation and management requirements,” the MSA authorizes industry funding of
monitors.196 Finally, in Relentless Inc. v. U.S. Department of Commerce, the court, noting
that “Congress gave the Secretary the power to take any measures that are ‘necessary and
appropriate’ to achieve the MSA's conservation goals,” held “it was reasonable for the
Secretary to conclude that industry-funded monitoring is permitted under the MSA.”197
In this case, the Court finds the required purchase and use of tracking equipment
facilitates enforcement of the MSA and is accordingly authorized as “equipment for . . .
vessels . . . required to facilitate enforcement” of the MSA.298 NMFS chose to implement
the tracking requirement “to validate effort (fishing trips)” and “aid with enforcement of
the reporting requirement.”99 Specifically, the tracking requirement “will allow NMFS to
independently determine whether the vessel leaves the dock” and, in particular, “when a
fishing trip was taken, and the length of that trip.”20¢ The tracking requirement thus helps
enforce the MSA’s requirement that FMPs specify what data charter fishermen must

submit, including “areas in which fishing was engaged in[] [and] time of fishing.”201

195 Goethel, 2016 WL 4076831, at *4.

196 [oper Bright Enters., 544 F. Supp. 3d at 104.

197 Relentless Inc., ___F.Supp.3d ___, 2021 WL 4256067, at *7.
198 16 U.S.C. § 1853(b)(4).

199 85 Fed. Reg. at 44,0009, 44,011.

200 Jd.

20116 U.S.C. § 1853(a)(5).
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Moreover, the MSA mandates the inclusion of measures to conserve and manage the
fisheries,202 and NMFS intends to use the data from the tracking requirement to help
manage the fisheries:
The fishermen are required to have the necessary equipment . . . as
conditions of their Federal for-hire permits because they possess the
information that the Gulf Council and NMFS need to improve management.
NMFS is responsible for performing quality control, validating the reports,

and using the data, as appropriate, to help achieve various management
objectives.203

As in Goethel, Loper Bright, and Relentless Inc., the “necessary and appropriate”
language in the MSA, combined with the explicit authorization to require fishermen to
use certain equipment, authorizes FMPs to require regulated fishermen to bear the costs
of the tracking requirement. The costs of compliance are nearly always “necessary,” as
“Government regulation typically imposes costs on the regulated industry.”204

The MSA’s restrictions on what fees the Secretary may charge, which the Plaintiffs
argue reinforce their position that the MSA does not authorize the purchase of tracking
equipment, are distinguishable from the costs of compliance with regulations in this case.
The MSA’s fee provisions concern scenarios in which the agency directly assesses
payment against the industry.2°5 However, in the case of purchasing tracking equipment,
fishermen would contract with third-party dealers for purchase and installation of such
equipment.2o6 As the courts in Loper Bright and Relentless, Inc. noted, “fee-based

program[s]” under the fee provisions of the MSA are “distinguishable ‘from the industry-

202 See id. 8§ 1851(a)(1), 1853(a)(1)(A), (b)(14).

203 85 Fed. Reg. at 44,0009.

204 Cf. Nat’'l Fed’'n of Indep. Bus. v. Sebelius, 567 U.S. 519, 652 (2012) (Scalia, J., Kennedy, J., Thomas, J.,
and Alito, J., dissenting).

205 See 16 U.S.C. § 1854(d); Loper Bright Enters., 544 F. Supp. 3d at 106.

206 85 Fed. Reg. at 44,007; see Approved Vessel Monitoring System (VMS) Units for Reporting in the
Southeast For-Hire Integrated Electronic Reporting Program, supra note 92.
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funded observer measures at issue here, in which the fishing vessels contract with and
make payments directly to third-party . . . service providers.”207 Furthermore, as the court
in Goethel noted, the inclusion of an explicit fee provision in one part of the statute but
not another, “does not ‘support[ ] a sensible inference’ that the MSA forbids an FMP under
which industry must bear the cost of certain regulations.”208 Because the Secretary is not
directly collecting fees from the fishermen, the MSA’s fee restrictions do not apply.

Accordingly, the required purchase of tracking equipment is authorized as a
measure “necessary and appropriate for the conservation and management of the
fishery,”209 namely the use of “equipment for . . . vessels . . . required to facilitate
enforcement” of the MSA.210

2. NMFS’s Authority to Require the Purchase and Use of Tracking
Equipment Does Not Violate the Nondelegation Doctrine.

Article I, Section 1, of the Constitution vests “[a]ll legislative Powers herein granted

. in a Congress of the United States.”2't “This text permits no delegation of those
powers.”212 Therefore, “when Congress confers decisionmaking authority upon agencies
Congress must ‘lay down by legislative act an intelligible principle to which the person or
body authorized to [act] is directed to conform.””2:3 “Those standards . . . are not

demanding.”214

207 Relentless Inc., 2021 WL 4256067, at *5 (first alteration in original) (quoting Loper Bright Enters., 544
F. Supp. 3d at 106); see also Loper Bright Enters., 544 F. Supp. 3d at 106.

208 Goethel, 2016 WL 4076831, at *5-6 (alteration in original).

209 16 U.S.C. § 1853(a)(1)(A), (b)(14).

210 Id. § 1853(b)(4).

21 {J.S. Const. art. I, § 1.

212 Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 472 (2001) (first citing Loving v. United States, 517 U.S.
748, 771 (1996); and then citing id. at 776-77 (Scalia, J., concurring in part and concurring in judgment)).
213 Id. (quoting J.W. Hampton, Jr., & Co. v. United States, 276 U.S. 394, 409 (1928)).

214 Gundy v. United States, 139 S. Ct. 2116, 2129 (2019).
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Plaintiffs argue any reliance on authority from the “necessary and appropriate”
language of the MSA violates the nondelegation doctrine because it is an open-ended
grant of authority with no intelligible principle.25 They argue the Court should read a
cost-benefit analysis into authority conferred under the MSA’s “necessary and
appropriate” language.216 The Government argues Congress has laid down an intelligible
principle in the statutory context of the “necessary and appropriate” language.27

Discussing the nondelegation doctrine, the Supreme Court has stated it has
“almost never felt qualified to second-guess Congress regarding the permissible degree of
policy judgment that can be left to those executing or applying the law.”2:8 In fact, the
Court has found the requisite “intelligible principle” lacking in only two statutes, one of
which provided literally no guidance for the exercise of discretion, and the other of which
conferred authority to regulate the entire economy on the basis of no more precise a
standard than stimulating the economy by assuring “fair competition.”29 On the other
hand, the Supreme Court has found an intelligible principle even in statutes authorizing

regulations in the “public interest.”220

215 R, Doc. 86 at 35-38. The MSA’s “necessary and appropriate” language was not the sole—or even main—
statutory basis the Court found for the tracking requirement above. The main source of authority was the
MSA’s authorization for FMPs to “require the use of specified types and quantities of fishing gear, fishing
vessels, or equipment for such vessels, including devices which may be required to facilitate enforcement
of the provisions of this chapter.” 16 U.S.C. § 1853(b)(4). Nevertheless, as the Court relied in part on the
“necessary and appropriate” language, the Court finds it necessary to address the nondelegation argument.
216 R, Doc. 86 at 35-38.

217 R, Doc. 87 at 10-12. The Government also argues Plaintiffs’ nondelegation argument was raised in a reply
brief and thus was waived. Id. at 10. However, Plaintiffs raised their nondelegation argument in a combined
reply in support of their motion for summary judgment and opposition to the Government’s motion for
summary judgment. The Court will thus address the nondelegation argument.

218 Whitian, 531 U.S. at 474-75 (quoting Mistretta v. United States, 488 U.S. 361, 416 (1989) (Scalia, J.,
dissenting)) (citing Mistretta, 488 U.S at 373).

219 Whitman, 531 U.S. at 474 (first citing Panama Refining Co. v. Ryan, 293 U.S. 388 (1935); and then
citing A.L.A. Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935)).

220 See, e.g., Nat'l Broad. Co. v. United States, 319 U.S. 190, 225—226 (1943); N.Y. Cent. Sec. Corp. v. United
States, 287 U.S. 12, 24—25 (1932); see also Whitman, 531 U.S. at 474 (citing cases).
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The Court declines to read a cost-benefit analysis into the MSA’s “necessary and
appropriate” language, as the statute already provides an intelligible principle. “[A]
nondelegation inquiry always begins (and often almost ends) with statutory
interpretation.”2t The MSA provides FMPs may implement measures “necessary and
appropriate for the conservation and management of the fishery.”222 The MSA provides a
detailed definition of “conservation and management:

all of the rules, regulations, conditions, methods, and other measures (A)

which are required to rebuild, restore, or maintain, and which are useful in

rebuilding, restoring, or maintaining, any fishery resource and the marine

environment; and (B) which are designed to assure that--(i) a supply of food

and other products may be taken, and that recreational benefits may be

obtained, on a continuing basis; (ii) irreversible or long-term adverse effects

on fishery resources and the marine environment are avoided; and

(iii) there will be a multiplicity of options available with respect to future

uses of these resources.223
Furthermore, the ten National Standards apply to all FMPs.224 Of particular note,
National Standard 2 provides conservation management measures must be “based upon
the best scientific information available”; National Standard 7 provides conservation
management measures “shall, where practicable, minimize costs and avoid unnecessary
duplication”; and National Standard 8 provides conservation and management measures
shall “take into account the importance of fishery resources to fishing communities by
utilizing economic and social data . . . , in order to (A) provide for the sustained

participation of such communities, and (B) to the extent practicable, minimize adverse

economic impacts on such communities.”225 Congress has thus provided a lengthy and

221 Gundy, 139 S. Ct. at 2123.

222 16 U.S.C. § 1853(a)(1)(A), (b)(14).

223 Id. § 1802(5).

224 Jd. § 1851(a).

225 Jd. §§ 1851(a)(2), (7), (8). The remaining National Standards are:
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detailed intelligible principle that easily passes muster under the nondelegation
doctrine.226

3. The Tracking Requirement Does Not Exceed Congress’s
Authority Under the Commerce Clause.

It is axiomatic that Congress cannot confer upon an agency authority that Congress
itself does not possess.227 Plaintiffs argue that Congress does not have the authority under
the Commerce Clause to compel fishermen to purchase tracking equipment.228 The

Government argues the tracking requirement does not compel individuals to purchase

(1) Conservation and management measures shall prevent overfishing while achieving, on
a continuing basis, the optimum yield from each fishery for the United States fishing
industry.

(3) To the extent practicable, an individual stock of fish shall be managed as a unit
throughout its range, and interrelated stocks of fish shall be managed as a unit or in close
coordination.

(4) Conservation and management measures shall not discriminate between residents of
different States. If it becomes necessary to allocate or assign fishing privileges among
various United States fishermen, such allocation shall be (A) fair and equitable to all such
fishermen; (B) reasonably calculated to promote conservation; and (C) carried out in such
manner that no particular individual, corporation, or other entity acquires an excessive
share of such privileges.

(5) Conservation and management measures shall, where practicable, consider efficiency
in the utilization of fishery resources; except that no such measure shall have economic
allocation as its sole purpose.

(6) Conservation and management measures shall take into account and allow for
variations among, and contingencies in, fisheries, fishery resources, and catches.

(9) Conservation and management measures shall, to the extent practicable, (A) minimize
bycatch and (B) to the extent bycatch cannot be avoided, minimize the mortality of such
bycatch.
(10) Conservation and management measures shall, to the extent practicable, promote the
safety of human life at sea.
Id. § 1851(a).
226 Ag part of their nondelegation argument, Plaintiffs argue the Final Rule offers no justification for the
costs of the tracking requirement. R. Doc. 86 at 37-38. Without using the words, this argument is, in
essence, that the Final Rule was arbitrary or capricious in imposing the tracking requirement. Moreover,
Plaintiffs recognize this argument is the same as that in their “opening brief” regarding the arbitrary and
capricious standard. Id. at 37. Accordingly, the Court will address this argument in the arbitrary and
capricious discussion infra Section II(B)(2).
227 See Goethel, 2016 WL 4076831, at *7; Relentless Inc., ___F.Supp.3d____, 2021 WL 4256067, at *11; cf.
Bowsher v. Synar, 478 U.S. 714, 726 (1986) (“Congress cannot grant to an officer under its control what it
does not possess.”).
228 R, Doc. 73-1 at 30-31.
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tracking equipment; rather if they choose to participate in the permit program, that
decision carries with it certain obligations.229

Congress has the power “[t]o regulate Commerce with foreign Nations, and among
the several States, and with the Indian Tribes.”23° “The power of Congress over interstate
commerece is not confined to the regulation of commerce among the states,” but extends
to activities that “have a substantial effect on interstate commerce.”23t However, in
National Federation of Independent Business v. Sebelius, a majority of the Supreme
Court held the Affordable Care Act’s individual mandate, which imposed a monetary
penalty on any individual who failed to maintain health insurance, exceeded Congress’s
authority under the Commerce Clause.232 Chief Justice Roberts noted that the individual
mandate “does not regulate existing commercial activity” but “instead compels
individuals to become active in commerce by purchasing a product.”233 Similarly, Justice
Scalia, Justice Kennedy, Justice Thomas, and Justice Alito noted that under the
Commerce Clause, “it must be activity affecting commerce that is regulated, and not
merely the failure to engage in commerce.”234

Plaintiffs argue the tracking requirement compels them to engage in commerce by
requiring them to purchase and install tracking equipment. However, multiple courts
have rejected similar arguments. In Relentless, Inc., the court held that industry funding
of at-sea monitors did not compel them to participate in commerce, namely the at-sea

monitor market, because they were voluntary participants in the industry, subject to

229 R, Doc. 79-1 at 21.

230 Const. art. I, § 8.

231 United States v. Darby, 312 U.S. 100, 118—119 (1941).

232 Nat’l Fed’n of Indep. Bus., 567 U.S. at 547-61 (Roberts, C.J.); id. at 650-60 (Scalia, J., Kennedy, J.,
Thomas, J., and Alito, J., dissenting).

233 Id. at 552 (Roberts, C.J.).

234 Id. at 658 (Scalia, J., Kennedy, J., Thomas, J., and Alito, J., dissenting).

42
22-30105.12467



Caseag2-32106v-0230eusin1V005 DER1B866t 94Pagted 02/28R22te Figd: 4B 6TH2022

regulation.235 Rather, “[t]he relevant market is not the monitoring market, but rather the
commercial herring fishing market.”236 “Unlike the involuntary insurance purchasers—
who could not, short of leaving the country, avoid the health insurance requirement—
Plaintiffs are voluntary market participants.”237 “If Plaintiffs do not want to pay for
monitoring, they can decline to fish for herring, limit their herring catches to fifty metric
tons per trip, leave the New England region, or purchase fishing vessels that qualify for
electronic monitoring.”238 The court in Goethel, faced with the same argument, came to a
similar conclusion: “The underlying factual premise of this argument is flawed because
nothing in the Magnuson—Stevens Act compels at-sea monitoring to begin with.
Fisherman [sic] who do not participate in the sector system would not be required to have
monitors, regardless of who is paying for them.”239 Moreover, even if the system were only
“theoretically voluntary,” the agency was “not ‘regulat[ing] individuals because they are
doing nothing.””240 Rather, the regulation did not “tax[], assess[] fees, or otherwise
penalize[] [fishermen] for choosing a course of action . . . that does not require at-sea
monitoring.”24t “Instead,” the court reasoned, “the costs of monitors are part of the
permissible regulation of plaintiffs’ commercial fishing activities.”242

As in Relentless, Inc. and Goethel, the tracking requirement does not compel the
Plaintiffs to engage in commerce. Plaintiffs are not being regulated for doing nothing;

they are voluntary participants in the charter vessel permit program. As participants in

235 Relentless Inc., ___F. Supp. 3d
236 Id. at *12.

237 Id.

238 [d,

239 Goethel, 2016 WL 4076831, at *7.

240 Jd. (alteration in original) (quoting Nat'l Fed'n of Indep. Bus., 567 U.S. at 552).
241 [d,

242 [,

, 2021 WL 4256067, at *11-12.
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commerce, Congress has the power to regulate them, even if such regulation imposes
costs on regulated parties.243 Unlike the uninsured in National Federation of
Independent Business, who could not escape the requirements of the individual mandate,
Plaintiffs may avoid the tracking requirement by declining to participate in the permit
program.

B. NMFS’s Responses to Comments Were Not Arbitrary or Capricious.

A court may set aside an agency action if it is “arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with law.”244 This standard is “[h]ighly
deferential” and “presumes the validity of agency action.”245 “The requirement that
agency action not be arbitrary or capricious includes a requirement that the agency . . .
respond to ‘relevant’ and ‘significant’ public comments.”24¢ “Comments are ‘significant,’
and thus require response, only if they raise points ‘which, if true . . . and which, if
adopted, would require a change in an agency's proposed rule.””247 “Moreover, comments
which themselves are purely speculative and do not disclose the factual or policy basis on
which they rest require no response. There must be some basis for thinking a position
taken in opposition to the agency is true.”248 The requirement to respond is not
“particularly demanding.”249 “[TThe agency [is not required] to discuss every item of fact

or opinion included in the submissions made to it in informal rulemaking”; rather, “the

243 Cf. Nat'l Fed'n of Indep. Bus., 567 U.S. at 652 (Scalia, J., Kennedy, J., Thomas, J., and Alito, J.,
dissenting) (“Government regulation typically imposes costs on the regulated industry.”).

244 5 U.S.C. § 706(2)(A).

245 City of Portland v. EPA, 507 F.3d 706, 713 (D.C. Cir. 2007) (quoting Nat'l Ass'n of Clean Air Agencies
v. EPA, 489 F.3d 1221, 1228 (D.C. Cir. 2007)).

246 Jd. (alteration in original) (quoting Public Citizen, Inc. v. FAA, 988 F.2d 186, 197 (D.C. Cir. 1993)); see
also Huawei Techns., 2 F.4th at 449 (citing Carlson v. Postal Regul. Comm'n, 938 F.3d 337, 344 (D.C. Cir.
2019)).

247 Huawei Techns., 2 F.4th at 449 (alteration in original) (quoting City of Portland, 507 F.3d at 714-15).
248 Home Box Olffice, Inc. v. FCC, 567 F.2d 9, 35 n.58 (D.C. Cir. 1977).

249 Pub. Citizen, Inc. v. FAA, 988 F.2d 186, 197 (D.C. Cir. 1993).

44
22-30105.12469



Caseag2-32106v-0230eusin1V/005 DER1B866t 94Pagted 03/28R22te Filgd: 45 6TH2022

agency's response to public comments need only ‘enable [the Court] to see what major
issues of policy were ventilated . . . and why the agency reacted to them as it did.”250
1. NMFS Considered Comments Concerning Privacy.

Plaintiffs argue NMFS failed to respond to several comments raising Fourth
Amendment concerns.25t The Government argues, because these comments largely
focused on the use of location data by other agencies, NMFS reasonably interpreted these
comments to concern data use and thus sufficiently responded to them.252

Four comments, quoted more fully above,253 raised Fourth Amendment concerns
using identical language: “Providing all confidential transiting details is a violation of our
4th Amendment right to privacy and not necessary to manage the fishery. Such details
are considered confidential by NOAA and utilized by other agencies not associated with
management of the fishery.”254 NMFS addressed the “confidential transiting details”

aspect of these comments:

NMFS will protect these data in accordance with applicable law. For
example, under section 402(b)(1) of the Magnuson-Stevens Act, the data
submitted to NMFS under the Gulf For-hire Reporting Amendment shall be
confidential and shall not be disclosed, except under the limited
circumstances specified in the Magnuson-Stevens Act, such as to Council or
Federal employees who are responsible for fishery management. As noted
in 50 CFR 600.415(e), anyone “having access to these data are prohibited
from unauthorized use or disclosure and are subject to the provisions of 18
U.S.C. 1905, 16 U.S.C. 1857, and NOAA/NMFS internal procedures,
including NAO 216-100.” Additionally, all data reported through the Gulf
for-hire reporting program will be collected through software that meets
standards set out by NMFS, including data confidentiality and protection of
personal information online, and will be treated as confidential in
accordance with NOAA Administrative Order 216-100, Protection of
Confidential Fisheries Statistics. The release of data in aggregate or

250 Id. (second and fourth alterations in original) (quoting Auto. Parts & Accessories Assm v. Boyd, 407
F.2d 330, 335, 338 (D.C. Cir. 1968)) (citing Simpson v. Young, 854 F.2d 1429, 1435 (D.C. Cir. 1988)).

25t R, Doc. 73-1 at 35-36; R. Doc. 86 at 40-41.

252 R. Doc. 79-1 at 25; R. Doc. 87 at 13.

253 See supra text accompanying note 94.

254 R. Doc. 67-4 at 7-8; R. Doc. 68-2 at 21-22; R. Doc. 70-3 at 27-28; R. Doc. 67-4 at 20-21.
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summary form that does not directly or indirectly disclose the identity or

business of any person who submits the information is authorized under

section 402(b)(3) of the Magnuson-Stevens Act.255

NMFS’s interpretation of these four comments and its subsequent response was
reasonable. It is incumbent upon the commenter to “disclose the factual or policy basis
on which [his or her comment] rest[s],”25¢ and the agency “need not sift pleadings and
documents to identify arguments that are not stated with clarity by a petitioner.”257 “Just
as the opportunity to comment is meaningless unless the agency responds to significant
points raised by the public, so too is the agency's opportunity to respond to those
comments meaningless unless the interested party clearly states its position.”258 The only
basis for their privacy objections that the commenters raised was that their “transiting
details” are “confidential” according to NOAA. NMFS addressed this concern and was not
required to dig for another basis of generalized Fourth Amendment concerns.

The Court finds Hussion v. Madigan259 persuasive. In that case, the Eleventh
Circuit held it was “unable to find . . . the Agency’s limited acknowledgment of general

due process concerns evince[d] an ‘entire[ ] fail[ure] to consider them” when it addressed

specific due process concerns raised in several of these comments.26°© Hussion involved

255 85 Fed. Reg. at 44,010.

256 See Home Box Office, 567 F.2d at 35 n.58.

257 Huawei Techns., 2 F.4th at 449.

258 Am. Great lakes Ports Ass’n v. Zukunft, 296 F. Supp. 27, 53 (D.D.C. 2017) (quoting Northside Sanitary
Landfill, Inc. v. Thomas, 849 F.2d 1516, 1520 (D.C. Cir. 1988)), aff’'d sub nom. Am. Great lakes Ports Ass’n
v. Schultz, 952 F.3d 510 (D.C. Cir. 2020); cf. Conf. of State Bank Supervisors v. Off. Of Thrift Supervision,
792 F. Supp. 837, 846 n.8 (D.D.C. 1992) (citations omitted) (“Plaintiffs also state that [the agency] failed to
respond adequately to ‘the transition period’ that was suggested by the American Bankers Association.
When read in full, however, this comment does not specifically suggest that [the agency] adopt a transition
period. Rather, this comment describes of a variety of proposals that were put before Congress when
Congress was considering relaxing the statutory restrictions upon interstate branching by banks. . . . The
court finds that this specific reference to a transition period does not amount to a material comment or
issue that [the agency] must respond to in light of the way in which it was presented. [The agency] properly
considered the larger material concern of many commenters that the proposed rule was contrary to the will
of Congress because Congress considered and rejected proposals to allow branching by banks.”).

259 Hussion v. Madigan, 950 F.2d 1546 (11th Cir. 1992).

260 Id, at 1554 (third and fourth alterations in original).
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regulations meant to “streamline” eviction proceedings in a housing project funded by
the agency.261 Several commenters complained that the regulations deprived them of their
constitutional due process.262 The agency responded to several specific concerns these
commenters raised, addressing, for example, “self-help evictions” and “the rubber-
stamping of unwarranted eviction decisions by state courts.”263 However, the agency did
not specifically acknowledge more “general due process concerns.”264 The court held that
the agency’s responses were sufficient, reasoning “[t]he APA does not require the Agency
to respond to comments which, in essence, reflect a policy-based preference for the most
exacting guarantees of due process over the interest shared by owners and other tenants
in minimizing the cost and delay of good-cause evictions.”265 Rather, the agency needed
to only address the specific “significant objections raised,” which were “on the record,
accounted for in the Agency's action.”26¢ As in Hussion, in this case, NMFS addressed the
specific confidentiality objections, but was not required to acknowledge general privacy
objections that failed to provide another basis for their concerns.

To the extent the commenters’ general Fourth Amendment concerns raised
important issues, the Court is satisfied that NMFS and the Gulf Council considered the
important aspects of the problem.267 “The failure to respond to comments is significant
only insofar as it demonstrates that the agency's decision was not based on a

consideration of the relevant factors.”268 Courts have looked to the rulemaking record to

261 Jd, at 1548-49.

262 Jd, at 1553-54.

263 Jd. at 1553.

264 Jd. at 1554.

265 Jd.

266 Jd].

267 See Motor Vehicle Ass’n of U.S., 463 U.S. at 43.

268 Covad Commce’ns Co. v. FCC, 450 F.3d 528, 550 (D.C. Cir. 2006) (quoting Thompson v. Clark, 741 F.2d
401, 409 (D.C. Cir. 1984)).
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review the factors considered.2%9 For example, in Thompson v. Clark, the D.C. Circuit held
that a final rule, which did not directly address any comments, was not arbitrary or
capricious.27° Several comments objected to the proposed increase in federal oil and gas
rental fees on the grounds that “the increases would drive out small participants and
concentrate leases in the hands of large corporations.”27t The final rule stated only that
“no substantive views [had been] presented” in the comments.272 The court, however,
noted that the agency in its “analysis supporting the rule (referred to and made publicly
available in the [notice of proposed rulemaking])” contained information and analysis
that addressed this issue.273 The court found this analysis in the record to be enough,
reasoning “nothing had been presented [in the comments] which required some
explanation beyond that already contained within the rulemaking record to assure us that
‘all relevant factors ha[d] been considered.””274

In this case, looking to the rulemaking record, the Gulf Council’s Data Collection
Technical Committee recommended, “Location data would be collected passively through
a device . . . with a ping frequency of approximately 30 minutes. This ping frequency
would balance the need for spatial information with the privacy concerns of vessel
operators as it would be sufficient to establish regions of fishing (and depths) but not
exact fishing locations.”275 Similarly, the Gulf Council amendment notes the Council

selected an “archived vessel position system,” as opposed to a “real-time” system, in order

269 See, e.g., Thompson, 741 F.2d at 409; Appalachian Power Co. v. EPA, 249 F.3d 1032, 1063 (D.C. Cir.
2001) (looking to “record documents” to see if the agency addressed relevant factors raised in comments).
270 Thompson, 741 F.2d at 409.

271 Id.

272 [d. (alteration in original).

273 Id.

274 Id. (alteration in original) (quoting Home Box Office, 567 F.2d at 36).

275 R. Doc. 64-2 at 175.
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to “balance the needs of collecting and reporting timely information while minimizing the
.. . burden to the industry.”27¢ The proposed regulatory text and final regulatory text
actually took a more conservative approach than the Technical Committee, requiring a
minimum ping frequency of once per hour.277 The preamble in the Final Rule reiterated
the finding that the archived position reporting was chosen to minimize the burden on
the industry.278 The rulemaking record thus shows that concerns about privacy and the
burden on the industry were considered throughout the rulemaking process and affected
the ultimate provisions of the Final Rule.

Moreover, in addressing concerns about the tracking requirement, although not
specifically addressing privacy concerns, the Final Rule repeatedly notes that tracking
equipment has been required for vessels with federal commercial permits for Gulf reef
fish since 2006.279 In Aeronautical Repair Station Association v. FAA, the D.C. Circuit
noted that the agency sufficiently responded to comments concerning privacy and Fourth
Amendment concerns by stating, “albeit succinctly: [TThe issues regarding invasion of
privacy were resolved more than 15 years ago when the drug testing regulation carefully
balanced the interests of individual privacy with the Federal government's duty to ensure
aviation safety.””280 Similarly, in this case the Final Rule’s discussion of the longtime
tracking requirement for commercial fishing vessels shows NMFS considered the
regulatory norms for the fishing industry and types of burdens it ought to impose.

Accordingly, to the extent the commenters’ general Fourth Amendment concerns

raised important issues, the Court is satisfied “all relevant factors ha[ve] been

276 R. Doc. 66-3 at 76.

277 83 Fed. Reg. at 54,076, 54,078; 85 Fed. Reg. at 44,018, 44,020.

278 85 Fed. Reg. at 44,012.

279 85 Fed. Reg. at 44,007, 44,012-13.

280 Aeronautical Repair Station Ass’n v. FAA, 494 F.3d 161, 173 (D.C. Cir. 2007) (alteration in original).
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considered.”28! The discussions in the rulemaking record and the issues addressed in the
Final Rule show “the agency considered and rejected petitioners' arguments . . . . That is
all the APA requires.”282

2. NMFS Considered Comments Concerning the Tracking
Requirement’s Necessity, Burden, and Cost.

Plaintiffs argue NMFS failed to respond to several comments concerned with the
necessity, burden, and cost of the tracking requirement.283 They argue NMFS’s reasons
for imposing the tracking requirement on the charter fishing industry are conclusory and
lack a cost-benefit analysis.284 The Government argues the Final Rule explains the need
for the tracking requirement and NMFS carefully considered the costs of the tracking
requirement compared to a charter vessel business’s income. 285 The Government also
argues the APA does not require detailed citations and explanations.286

Several commenters objected to the need for tracking requirement when similar
location information is already provided in reporting. For example, Willy Hatch
commented, “Tracking does not provide any additional data that would be provided by
filling out a vessel trip report.”287 Other commenters objected to the inclusion of the
tracking requirement on small charter vessels because of the burden it would impose,
compared to larger commercial vessels who already use tracking equipment. For example,

Chuck Pollard commented, “Your proposal would treat [charter boats] like larger

28t Thompson, 741 F.2d at 409 (quoting Home Box Office, 567 F.2d at 36).

282 See City of Waukesha v. EPA, 320 F.3d 228, 258 (D.C. Cir. 2003) (holding “general and generic”
response to comments were sufficient).

283 R. Doc. 73-1 at 36-38.

284 Id.

285 R. Doc. 79-1 at 25-26.

286 R, Doc. 79-1 at 25-26.

287 R. Doc. 67-4 at 12; see also R. Doc. 67-2 at 20 (“Putting gps and reporting restrictions on charter boat
operators will not give usable information that cannot be gained from current reporting).
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commercial fishing enterprises with greater compliance resources.”288 Finally, other
commenters objected to the cost of purchasing, installing, and maintaining tracking
equipment on their vessels. For example, James Branca commented, “It’s extremely
alarming that there is no mention of a price for the device(several [sic] thousand dollars)
or monthly fee for the GPS tracking device that would be required to have my boat tracked
on my dime.”289
Responding to the comments that “a location tracking system is unnecessary to
provide validation of a vessel trip,” the Final Rule states:
The Gulf Council determined, and NMFS agrees, that requiring each Gulf
for-hire vessel be equipped, at a minimum, with archivable vessel location
tracking (cellular VMS) best balances the need to collect and report timely
information with the need to minimize the cost and time burden to the
industry. The vessel location tracking system is an additional mechanism
that verifies vessel activity without a report having to be completed by the
vessel operators. The vessel location tracking system will allow NMFS to
independently determine whether the vessel leaves the dock. This will help
validate effort and aid with enforcement of the reporting requirements.290
The Final Rule later explains what unique validation the tracking requirement adds:
“[Clurrent reporting requirements . . . would not allow for the same level of trip validation,

because [they] would not require GPS unit hardware to be permanently affixed to the

vessel.29t The Gulf Council adopted the requirement that the tracking equipment be

288 R, Doc. 68-1 at 1; see also R. Doc. 67-4 at 4 (“I can see how this works on commercial offshore vessels
where their trips are usually 3-5 days—however, we do mostly 4.5-hour trips.”); id. at 5-6 (same); id. at 11,
17, 19, 22 (“Common sense should be used here and not treat . . . charter boats similar to large commercial
fishing vessels.”).

289 R. Doc. 68-2 at 16; see also R. Doc. 68-1 at 1 (“GPS monitoring systems will only add additional costs
and work burdens to charter/headboat operators with limited financial and personnel resources.”).

290 85 Fed. Reg. at 44,012.

291 Jd. at 44,016. Plaintiffs argue the need for such regulation is unnecessary in part because the vast
majority of fish are caught by commercial fishing vessels, not charter vessels. R. Doc. 73-1 at 37. However,
the Government disputes the figure Plaintiffs cite for this proposition as based on incomplete data and as
beyond the APA scope of review because it is not contained in the administrative record. R. Doc. 79-2 at 12-
13; see Camp v. Pitts, 411 U.S. 138, 142 (1973) (“[TThe focal point for judicial review should be the
administrative record already in existence, not some new record made initially in the reviewing court.”).
Accordingly, as this fact was not before NMFS in the administrative record, the Court will not consider it.
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permanently affixed to the vessel in order to know the position reported is actually the

vessel, as opposed to an unrelated position anyone could otherwise submit.292 NMFS

further elaborated in the Final Rule on the balance between ease of enforcement and

burden imposed:

The Gulf for-hire reporting program is designed to both monitor for-hire
landings to determine in-season closures and post-season quota
adjustments, and to enhance data collection efforts to provide for better
fisheries management. . . . [R]esponsibility for the program is appropriately
shared by NMFS and the fishermen. The fishermen are required to have the
necessary equipment and report in a timely manner as conditions of their
Federal for-hire permits because they possess the information that the Gulf
Council and NMFS need to improve management. NMFS is responsible for
performing quality control, validating the reports, and using the data, as
appropriate, to help achieve various management objectives.293

NMFS further responded why the burden on charter fishing vessels would not be

more significant compared to commercial fishing vessels:

NMFS does not expect that a continually operating VMS unit will drain the
vessel's battery. VMS units have been required for vessels with Federal
commercial permits for Gulf reef fish since 2006. Some of those vessels are
relatively small and have not reported any problems with batteries draining
due to the VMS units being on all the time. The VMS units vary in amperage
draw, but the units generally draw less than 1,000 milliamperes while
active. NMFS may approve solar-powered cellular VMS units that can store
power lasting for 1 to 2 weeks. Furthermore, some units may allow a Gulf
for-hire vessel owner or operator to use a 4-hour position reporting option
when in-port, which would further reduce battery usage.

The results of pilot testing of VMS units on charter vessels as small as 30
feet in length indicate that the units and antennae can be placed
successfully. Also, VMS units have been required for vessels with Federal
commercial permits for Gulf reef fish since 2006. Some of those Gulf reef

292 R, Doc. 65-1 at 303-07; see Thompson, 741 F.2d at 409 (holding “[t]he failure to respond to comments
is significant only insofar as it demonstrates that the agency's decision was not ‘based on a consideration of

9%

the relevant factors
considered (quoting Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402, 416 (1971)).
293 85 Fed. Reg. at 44,0009.
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fish vessels are relatively small and fishermen have not found the systems
to be impractical or unfeasible.294

Plaintiffs argue NMFS’s reasoning is conclusory because it lacks a proper cost-
benefit analysis under National Standard 7. National Standard 7 provides that
conservation management measures “shall, where practicable, minimize costs and avoid
unnecessary duplication.”295 However, it is well-settled that, under National Standard 7,
“in making a decision on the practicability of a fishery management amendment, the
Secretary does not have to conduct a formal cost/benefit analysis of the measure.”296 The
regulatory guidelines for National Standard 7 state, “Management measures should not
impose unnecessary burdens on the economy, on individuals, on private or public
organizations, or on Federal, state, or local governments. Factors such as fuel costs,
enforcement costs, or the burdens of collecting data may well suggest a preferred
alternative.”297 However, “an evaluation of effects and costs, especially of differences
among workable alternatives, including the status quo, is adequate.”98 Ultimately, a
court’s job on review “is not to undertake [its] own economic study, but to determine
whether the [agency] ‘has established in the record a reasonable basis for its decision.””299

NMFS examined the costs of the tracking requirement. This analysis, quoted in full
above,3°0 found cellular-based units would cost between $150 and $800 plus monthly

service fees of $40 to $75.301 These estimates came from quotes from the vendors of

294 Jd. at 44,013.

29516 U.S.C. § 1851(a)(7).

296 Alaska Factory Trawler Ass’n v. Balbridge, 831 F.2d 1456, 1460, 1465 (9th Cir. 1987); see also 50 C.F.R.
§ 600.340(c); Sea Watch Int’l v. Mosbacher, 762 F. Supp. 370, 380 (D.D.C. 1991); Loper Bright Enters.,
544 F. Supp. 3d at 111-12.

297 50 C.F.R. § 600.340(b); see also Loper Bright Enters., 544 F. Supp. 3d at 110.

298 50 C.F.R. § 600.340(c); see also Loper Bright Enters., 544 F. Supp. 3d at 110.

299 See Huawet, 2 F.4th at 452 (second alteration in original) (quoting Chem. Mfrs. Ass'n, 870 F.2d at 251).
300 See supra text accompanying notes 100-101.

301 85 Fed. Reg. at 44,013.
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cellular equipment that NMFS was testing for eventual approval for use to comply with
the tracking requirement.302 Plaintiffs argue it is unreasonable for NMFS to have relied
on vendor quotes; however, an agency may rely on “the evidence it ha[s]” and need not
“conduct or commission [its] own empirical or statistical studies”3°3 Official quotes from
the vendors on specific tracking equipment was reasonable data to consider in making a
cost estimate.304 Moreover, it was reasonable for NMFS to use the prices for the cheaper
cellular equipment, which meets the minimum archival transmission requirement, as
opposed to more expensive satellite equipment, which transmits data in real-time, since
the minimum archival transmission is all that the Final Rule requires.

Based on a study by Louisiana State University, NMFS found the average monthly
cash outflows of charter businesses to be $5,171.305 Compared to this data, the average
startup costs for the tracking requirement amounted to 3.1% of annual charter vessel net
income, and the recurring charges amounted to 1.8% of annual charter vessel net
income.3°¢ Moreover, NMFS noted that it was in the process of making a reimbursement
program, which was already available for the purchase of approved satellite tracking
equipment, available to fishermen for the purchase of approved cellular tracking

equipment as well.307 As predicted, that reimbursement program for cellular tracking

302 Id. at 44,015.

303 See Huawet, 2 F.4th at 453-54 (quoting FCC v. Prometheus Radio Project, 141 S. Ct. 1150, 1160 (2021))
(examining a cost-benefit analysis).

304 Plaintiffs argue devices at these quoted prices do not exist, but they point to no evidence in the record
for this proposition. See R. Doc. 73-1 at 38-39. On the other hand, the Government states two of these
devices NMFS was testing at the time of the Final Rule’s formulation have now been approved. R. Doc. 79-
1at 28 n.10; see Approved Vessel Monitoring System (VMS) Units for Reporting in the Southeast For-Hire
Integrated Electronic Reporting Program, supra note 92 (listing the Faria FB eTerm-C and Woods Hole
Group Nemo as approved).

305 85 Fed. Reg. at 44,015.

306 Id.

307 Id. at 44,013.
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equipment is now in effect.308 NMFS also reasonably acknowledged “[sJome vessel
owners and operators may be more or less affected than others by this final rule
depending on their existing technology assets and data service plans at the time of
implementation.”3°9 For example, some vessel owners may require an additional cellular
device and data plan to submit electronic reports if they choose to purchase tracking
equipment that lacks the capability to submit reports, but in this day and age, NMFS
reasonably “assume[d] that most owners or operators of for-hire vessels already have a
basic smartphone and data plan in order to meet the needs of their businesses.”3°
Finally, NMFS laid out a detailed comparison, quoted in full above,3 of the costs
and benefits of the selected requirement just discussed with those of the alternative
proposals NMFS and the Gulf Council considered. One of these alternatives was not
requiring the installation of tracking equipment and instead relying on the previous
reporting requirements alone; however, as explained, this no-action option was not
preferred as it did not provide the necessary validation of data that a device permanently
affixed to the vessel would.312 The remaining two alternatives required the submission of
real-time location data, as opposed to the archived location data required in the Final
Rule.3:3 NMFS and the Gulf Council did not select these final two alternatives because of
the significantly higher start up and recurring costs compared to the requirement they

ultimately settled on.314

308 85 Fed. Reg. 40,915.

309 Id. at 44,015.

310 Id.

31 See supra text accompanying note 102.
312 85 Fed. Reg. at 44,016.

313 Id. at 44,016-17.

314 Id.
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NMFS appropriately responded to the comments it received regarding the
necessity, burden, and costs of the tracking requirement. It identified a unique benefit of
the tracking requirement—accurate location data affixed to the vessel—which could not
be obtained from current reporting. NMFS considered the burdens the tracking
requirement would impose on smaller charter vessels and conducted a thorough analysis
of the costs. It compared the costs and benefits of the selected equipment to that of
alternatives. NMFS found the chosen tracking requirement achieved a balance of costs
and benefits, rejecting the no-action alternative that provided the least burden but little
benefits as well as real-time tracking alternatives that would have provided the most
benefits but also the most burden. Ultimately, NMFS’s reasoned response was not
arbitrary or capricious.

C. The Final Rule Complied with the Regulatory Flexibility Act.

Under the Regulatory Flexibility Act (“RFA”), when an agency promulgates a final
rule after first being required to promulgate a notice of proposed rulemaking, the agency
shall prepare a final regulatory flexibility analysis.3!5 This analysis must include, among
other requirements,

a description of the steps the agency has taken to minimize the significant

economic impact on small entities consistent with the stated objectives of

applicable statutes, including a statement of the factual, policy, and legal
reasons for selecting the alternative adopted in the final rule and why each

one of the other significant alternatives to the rule considered by the agency
which affect the impact on small entities was rejected.3:6

3155 U.S.C. § 604(a).
316 Id. § 604(a)(5).
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Compliance with the RFA is subject to judicial review.3?7 However, the RFA is purely
“procedural.”38 The RFA “does not command an agency to take specific substantive
measures, but, rather, only to give explicit consideration to less onerous options.”319
Courts review “only to determine whether an agency has made a ‘reasonable, good-faith
effort’ to carry out the mandate of the RFA.”320 This review is “highly deferential,
‘particularly . . . with regard to an agency's predictive judgments about the likely economic
effects of a rule.””32t “[TThere is no requirement under the RFA as to the ‘specific amount
of detail’ with which an agency must discuss various alternatives.”322

Plaintiffs argue the Final Rule’s final regulatory flexibility analysis was neither
reasonable nor in good faith because it did not consider an alterative to the tracking
requirement that did not require purchasing tracking equipment. Plaintiffs also argue the
analysis of costs was flawed because it was based on quotes from vendors of equipment
NMFS was testing for eventual approval for use with the tracking requirement and
because it assumed most fishermen would not require an additional cell phone and data
plan.323 The Government argues the final regulatory flexibility analysis did consider a no-

action alternative that would not require tracking equipment.324 Moreover, the

317 Id. § 611(a)(1); see also Alenco Commc’ns, Inc. v. FCC, 201 F.3d 608, 625 (5th Cir. 2000).

318 See, e.g., Alenco, 201 F.3d at 625; Am. Health Care Ass’n v. Burwell, 217 F. Supp. 3d 921, 941 (N.D. Miss.
2016); Relentless, Inc., ___F.Supp. 3d __, 2021 WL 4256067, at *11; Loper Bright Enters., 544 F. Supp. 3d
at 124.

319 Alenco, 201 F.3d at 625 n.20 (quoting Associated Fisheries of Me., Inc. v. Daley, 127 F.3d 104, 114 (1st
Cir. 1997)).

320 Id. at 625 (quoting Associated Fisheries, 1277 F.3d at 114).

321 Am. Health Care Ass’n, 217 F. Supp. 3d at 941 (alteration in original) (quoting Helicopter Ass'n Int'l, Inc.
v. FAA, 722 F.3d 430, 432—-33 (D.C. Cir. 2013)).

322 Goethel, 2016 WL 4076831, at *8 (quoting Little Bay Lobster Co. v. Evans, 352 F.3d 462, 471 (1st Cir.
2003)).

323 R, Doc. 73-1 at 40-41.

324 R. Doc. 79-1 at 26-29.
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Government argues, it conducted a reasonable analysis of the respective costs of
alternative proposals.325

The Court finds the final regulatory flexibility analysis to be reasonable and in good
faith. The NMFS considered a no-action alternative that would not have required the
purchase and use of tracking equipment.326 However, as explained in Section II(B)(2)
above, NMFS rejected this alternative because it would not provide the same level of
validation as equipment affixed to the vessel.327 “[T]here is no requirement as to the
amount of detail with which specific comments need to be discussed.”328 NMFS
considered the lower-cost no-action alternative, and that is all the RFA requires.

Moreover, as explained in Section II(B)(2) above, it was not unreasonable for
NMFS to rely on vendor quotes for the costs of devices in its analysis or to assume most
fishermen nowadays have a cell phone. The RFA does not require complex “cost-benefit
analysis or economic modeling.”329 It “mandates only that the agency describe the steps
it took ‘to minimize the significant economic impact on small entities consistent with the

%

stated objectives of applicable statutes.””330 The case Plaintiffs cite in support of their
argument that NMFS failed to provide a factual basis for its cost estimates is unpersuasive
as it involved an agency that excluded important costs by deferring their consideration

until a later rulemaking.33! Instead, in this case, NMFS reasonably considered estimates

based on the information before it while acknowledging “[sJome vessel owners and

325 Id.

326 85 Fed. Reg. at 44,016.

327 Id.

328 Little Bay Lobster Co., 352 F.3d at 471.

329 Alenco, 201 F.3d at 625.

330 Id. (quoting 5 U.S.C. § 604(a)(5)).

331 Nat'l Fed'n of Indep. Bus. v. Perez, No. 5:16-cv-00066-C, 2016 WL 3766121, at *38 (N.D. Tex. June 27,
2016).
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operators may be more or less affected than others by this final rule depending on their
existing technology assets and data service plans at the time of implementation.”332
Especially considering courts are highly deferential to an agency’s predictive judgments
about the economic effects of a rule,333 the Court does not find the reliance on these quotes
and estimates unreasonable or in bad faith. Accordingly, the Court finds the Final Rule
complied with the RFA.

D. The Plaintiffs Have Abandoned Their Fifth Amendment Due Process
Claim and Did Not Bring a Fifth Amendment Takings Claim in Their
Complaints; the Court Will Not Allow Them to Amend Their Complaint
at Such a Late Stage of the Case.

In their motion for summary judgment, Plaintiffs argue they are entitled to
summary judgment that the required placement of tracking equipment on their vessels
constitutes a taking under the Fifth Amendment.334 The Government argues Plaintiffs did
not make a takings claim in either their complaint or their amended complaint.335 Rule 8
of the Federal Rules of Civil Procedure requires pleadings to contain “a short and plain
statement of the claim showing that the pleader is entitled to relief.”33¢ The purpose of
this requirement is to “to ‘give the defendant fair notice of what the . . . claim is and the
grounds upon which it rests.””337

In both their complaint and amended complaint, Plaintiffs make only one Fifth

Amendment claim, which is based on a violation of due process:

[T]f the data demanded is created by a device bought and paid for by
Plaintiffs it belongs to them and the seizure of such data without any cause

332 85 Fed. Reg. at 44,015.

333 Am. Health Care Ass’n, 217 F. Supp. 3d at 941.

334 R. Doc. 73-1 at 27-29.

335 R. Doc. 79-1 at 29-30.

336 Fed. R. Civ. P. 8(a)(2).

337 Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007) (alteration in original) (quoting Conley v. Gibson,

355 U.S. 41, 47 (1957)).
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at all, never mind probable, of that data by Defendants violates the due
process clause of the Fifth Amendment to the U.S. Constitution.338

A claim that deprivation of property without cause violates due process invokes the
principle under procedural due process that “some form of hearing is required before an
individual is finally deprived of a property interest.”339 Other references to the Fifth
Amendment in the complaints also focus on due process. Explaining Fifth Amendment
protections, the complaints state, “The Fifth Amendment protects life, liberty, and
property from deprivation by the Government without due process of law.”34¢ The prayer
for relief requests a declaratory judgment that the tracking requirement violates the Fifth
Amendment’s “protection against deprivation of property without adequate due process
of law.”341

The parties intended for this “case to be decided via cross motions for Summary
Judgment.”342 Plaintiffs do not argue their Fifth Amendment due process claim in their
motion for summary judgment.343 Nor do they assert a standalone due process claim in
their opposition to the Government’s cross-motion for summary judgment.344 Instead,
they mention due process under the Fifth Amendment only in their attempt to show they

brought a takings claim in their complaints.345 As a result, the Government has moved for

338 See R. Doc. 1 at 1 84; R. Doc. 54 at 1 82.

339 See Matthews v. Eldridge, 424 U.S. 319, 333 (1976).

340 R, Doc. 1 at 1 31; R. Doc. 54 at § 29.

341 R. Doc. 1 at 25; R. Doc. 54 at 25. The claim’s reference to probable cause also invokes the Fourth
Amendment’s general warrant requirement for unreasonable searches and seizures. See Missourie v.
McNeely, 569 U.S. 141, 148 (2013) (“[A] warrantless search of the person is reasonable only if it falls within
a recognized exception.”). This interpretation is reinforced by the restatement of the claim as a common
question of law in the class allegations: “whether seizing data and proprietary information without warrant
or even reasonable suspicion of wrongdoing violates the Due Process Clause of the Fifth Amendment of the
Constitution.” See R. Doc. 1 at 1112(1); R. Doc. 54 at 1 113(i).

342R. Doc. 49 at 2.

343 See R. Doc. 73-1.

344 See R. Doc. 86.

345 See id. at 30-31.
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summary judgment on Plaintiffs’ Fifth Amendment due process claim as abandoned.346
In Hargrave v. Fibreboard Corp., the Fifth Circuit held a third-party plaintiff had
abandoned the alternative theories of recovery raised in its complaint when it did not brief
them in opposition to a motion for summary judgment.34” The Court finds Plaintiffs have
abandoned their Fifth Amendment due process claim by failing to raise it in their motion
for summary judgment or in their opposition to the Government’s cross-motion for
summary judgment, which the parties intended to dispose of all claims.

Next, Plaintiffs argue the use of the word “seizure” in their complaints transforms
their due process claim into a takings claim.348 Invocation of the Fifth Amendment’s due
process protections does not amount to making a takings claim. The mere mention of
“seizure” is insufficient to place the Government on notice that Plaintiffs are bringing a
takings claim. Ultimately, Plaintiffs’ first mention of a takings claim for the placement of
tracking equipment on their vessels is in their motion for summary judgment. “A claim
which is not raised in the complaint but, rather, is raised only in . . . a motion for summary
judgment is not properly before the court.”349

“[W]hen a claim is raised for the first time in . . . a summary judgment motion, the
district court should construe that claim as a motion to amend the complaint under

Federal Rule of Civil Procedure 15(a).”35° Rule 15(a) provides the Court should grant leave

346 R. Doc. 79-1 at 29 n.12.

347 Hargrave v. Fibreboard Corp., 710 F.2d 1154, 1164 (5th Cir. 1983); see also Vela v. City of Houston,
276 F.3d 659, 678-79 (5th Cir. 2001) (reaffirming Hargrave and applying its reasoning to defenses raised
in an answer); Black v. N. Panola Sch. Dist., 461 F.3d 584, 588, n.1 (5th Cir. 2006); Lofton v. City of W.
Point, Civil Nos. 1:10CV282—-SA—-DAS, 1:10CV316—SA—DAS, 2012 WL 1135862, at *12 (N.D. Miss. Apr. 4,
2012).

348 R. Doc. 86 at 30.

349 See Cutera v. Bd. of Supervisors of La. State Univ., 429 F.3d 108, 113 (5th Cir. 2005) (citing Fisher v.
Metro. Life Ins. Co., 895 F.2d 1073, 1078 (5th Cir. 1990)).

350 See Riley v. Sch. Bd. Union Par., 379 F. App’x 335, 341 (5th Cir. 2010) (first citing Stover v. Hattiesburg
Pub. Sch. Dist., 549 F.3d 985, 989 n. 2 (5th Cir. 2008); and then citing Sherman v. Hallbauer, 455 F.2d
1236, 1242 (5th Cir. 1972)).
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to amend freely when justice so requires. Leave to amend is not “automatic,” but the Court
must possess a “substantial reason” to deny leave to amend.35t A court possesses a
“substantial reason” when, for instance, a plaintiff has acted with “undue delay, bad faith
or dilatory motive” in seeking leave to amend; the plaintiff has made “repeated failures to
cure deficiencies by amendments previously allowed”; “undue prejudice [will result] to
the opposing party by virtue of allowance of the amendment”; or the amendment would
be completely futile.352 This suit was filed on August 20, 2020.353 The Amended
Scheduling Order set the deadline for Plaintiffs to seek leave to file an amended complaint
as June 8, 2021.354 After this extension, the Court granted Plaintiffs leave to file an
amended complaint on June 9, 2021,355 but Plaintiffs did not add a takings claim in that
pleading. The Court will not allow Plaintiffs to amend their complaint eighteen months
after suit was filed and seven months after the deadline to file such a motion—after an
extension of time to do so was already granted—when dispositive summary judgment
motions are pending.
E. The Tracking Requirement Does Not Violate the Fourth Amendment.

Plaintiffs are correct that a court must set aside an agency action if it is “contrary

to constitutional right, power, privilege, or immunity.”35¢ Plaintiffs argue the tracking

requirement is a warrantless search and thus facially violates the Fourth Amendment’s

35t Jones v. Robinson Prop. Grp., L.P., 427 F.3d 987, 994 (5th Cir. 2005).

352 Id.

353 R. Doc. 1.

354 R. Doc. 51 at 2. This Amended Scheduling Order was later vacated in part, but only to the extend it set
deadlines for the instant cross motions for summary judgment. See R. Doc. 72. The original Scheduling
Order set the deadline to amend the complaint as April 19, 2021, R. Doc. 35 at 8, but, after this deadline
had passed, on motion of the parties, R. Doc. 49, the Court extended the deadline to June 8, 2021, R. Doc.
51at 2.

355 R. Doc. 53.

356 5 U.S.C. § 706(2)(B).
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protection against unreasonable searches and seizures.35? Defendants argue the
warrantless requirement is not a search, but even if it is, it is reasonable under the closely
regulated industry exception to the Fourth Amendment.358 Plaintiffs argue the closely
regulated industry exception is inapplicable, and a warrant or precompliance review is
required.359

When a plaintiff brings a facial challenge to a statute or regulation, the “plaintiff
must establish that a law is unconstitutional in all of its applications.””36© “But when
assessing whether a statute meets this standard, the Court has considered only
applications of the statute in which [the statute] actually authorizes or prohibits
conduct.”36t Thus, “when addressing a facial challenge to a statute authorizing
warrantless searches, the proper focus of the constitutional inquiry is searches that the
law actually authorizes, not those for which it is irrelevant.”362 In this case, the relevant
conduct is hourly location monitoring, with some exceptions, from tracking equipment
required to be placed on charter fishing vessels participating in the federal Gulf charter
vessel permit program. The Court assumes without deciding that the tracking
requirement constitutes a Fourth Amendment search because, even if the tracking
requirement constitutes a search, the search is reasonable under the closely regulated
industry exception.

Under the closely regulated industry exception, some industries “have such a

history of government oversight that no reasonable expectation of privacy’ exists for

357 R. Doc. 73-1 at 19-27; R. Doc. 86 at 13-30.

358 R. Doc. 79-1 at 34-46-35; R. Doc. 87 at 19-27.

359 R. Doc. 73-1 at 19-27; R. Doc. 86 at 13-30.

360 City of Los Angeles v. Patel, 576 U.S. 409, 418 (2015) (quoting Wash. State Grange v. Wash. State
Republican Party, 552 U.S. 442, 449 (2008)).

361 Id.

362 Id.
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individuals engaging in that industry.”363 If an industry is closely regulated, a warrantless
search is permissible if certain criteria are met.3%4 The rationale behind the exception is
that “a person [who] chooses to engage in a closely regulated industry and to accept a
license which is conditioned upon such warrantless intrusion and inspection . . . does so
with full knowledge of the restrictions on his privacy,” and “[h]e is also free not to submit
to such regulation and warrantless inspection by declining to seek a federal permit.”365
Nevertheless, warrantless inspections in a closely regulated industry must still satisfy the
three criteria the Supreme Court laid out in New York v. Burger: “(1) a substantial
government interest, (2) a regulatory scheme that requires warrantless searches to
further the government interest, and (3) ‘a constitutionally adequate substitute for a
warrant.’”’366
1. The Fishing Industry Is a Closely Regulated Industry.

The Government argues the fishing industry is a closely regulated industry because
of the long history of regulation meant to protect a valuable resource and, subsequently,
the public.367 Plaintiffs argue the fishing industry is not a closely regulated industry
because the fishing industry does not pose a clear and significant risk to the public
welfare.368

To determine whether an industry is closely regulated, courts “consider the history

of warrantless searches in the industry, how extensive the regulatory scheme is, whether

363 Zadeh v. Robinson, 928 F.3d 457, 464 (5th Cir. 2019) (quoting Marshall v. Barlow's, Inc., 436 U.S. 307,
313 (1978)).

364 See id. at 464-65.

365 Balelo v. Balrige, 724 F.2d 7753, 765 (9th Cir. 1984) (en banc) (citing United States v. Biswell, 406 U.S.
311, 315-16 (1972)).

366 Zadeh, 928 F.3d at 465 (quoting New York v. Burger, 482 U.S. 691, 702-03 (1987))

367 R. Doc. 79-1 at 36-39. R. Doc. 87 at 20-23.

368 R. Doc. 73-1 at 23-25; R. Doc. 86 at 21-26.
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other states have similar schemes, and whether the industry would pose a threat to the
public welfare if left unregulated.”3¢9 The fact that an industry “is extensively regulated
and has licensure requirements” is insufficient; “the doctrine is essentially defined by ‘the
pervasiveness and regularity of the federal regulation’ and the effect of such regulation
upon an owner's expectation of privacy.”37° “Another key factor is ‘the duration of a
particular regulatory scheme.””37:

The fishing industry has a long history of regulation. The Federal Government has
regulated fishing since at least 1793, when Congress enacted the Enrollment and
Licensing Act of February 18, 1793, which granted licenses for the fishing of certain
categories of fish.372 Even this early Act allowed for searches of licensed vessels:

And be it further enacted, That it shall be lawful for any officer of the

revenue, to go on board of any ship or vessel, whether she shall be within or

without his district, and the same to inspect, search and examine, and if it

shall appear, that any breach of the laws of the United States has been

committed, whereby such ship or vessel, or the goods, wares and

merchandise on board, or any part thereof, is, or are liable to forfeiture, to

make seizure of the same.373
Regulation of the fishing industry goes back even further. As the Third Circuit has put it,
“the expectation of finding the game warden looking over one's shoulder at the catch is
virtually as old as fishing itself.”374 Regulation of the fishing industry has continued

throughout U.S. history. One of the direct predecessors to the MSA, the Act of May 20,

1964, imposed fishing restrictions and authorized warrantless searches of fishing vessels:

369 Zadeh, 928 F.3d at 465 (first citing New York v. Burger, 482 U.S. 691, 704 (1987); and then citing Patel,
576 U.S. at 424).

370 Id. at 465 (quoting Burger, 482 U.S. at 701).

371 Id. (quoting Burger, 482 U.S. at 701).

372 See Lovgren v. Byrne, 787 F.2d 857, 865 n.8 (3d Cir. 1986); Douglas v. Seacoast Prods., Inc., 431 U.S.
265, 273 (1977).

373 Enrollment and Licensing Act of Feb. 18, 1793, ch. 8, § 27, 1 Stat. 305, 315.

374 Lovgren, 787 F.2d at 865.
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Such person so authorized [to enforce this Act] shall have the power . . . with

or without a warrant or other process, to search any vessel and, if as a result

of such search he has reasonable cause to believe that such vessel or any

person on board is in violation of any provision of this Act or the regulations

issued thereunder, then to arrest such person.37s

The provisions of the MSA itself, in effect since 1977, authorize warrantless
searches: “Any officer who is authorized . . . to enforce the provisions of this chapter may
... with or without a warrant or other process . . . (ii) board, and search or inspect, any
fishing vessel which is subject to the provisions of this chapter.”37¢ In 2007, Congress
amended the MSA to include data collection within the authorization of warrantless
searches, allowing officers to “access, directly or indirectly, for enforcement purposes any
data or information required to be provided under this subchapter or regulations under
this subchapter, including data from vessel monitoring systems, satellite-based maritime
distress and safety systems, or any similar system.”3”7 Under the MSA, other types of
commercial fishing vessels also have been subject to similar tracking requirements for
decades in all fishery regions.378 The NOAA’s website compiles a list of dozens of
categories of vessels required to have tracking equipment by applicable regulations.379 For
example, since 1997 scallop vessels in the Northeast region that are issued a full-time or

part-time limited access scallop permit, or scallop vessels fishing under a certain small

dredge program, or certain vessels issued a limited access multispecies or scallop permit,

375 Act of May 20, 1964, Pub. L. No. 88-308, § 8(d)(2), 78 Stat. 194, 195 (repealed 1977).

376 16 U.S.C. § 1861(b)(1)(A)(ii); see also Magnuson-Stevens Fishery Conservation and Management Act
(MSA), Pub. L. No. 94-265, § 311(b)(1)(B), 90 Stat. 331, 358 (1976) (amended 1980).

37716 U.S.C. § 1861(b)(1)(A)(vi); see also Magnuson-Stevens Fishery Conservation and Management
Reauthorization Act of 2006, Pub. L. No. 109-479, sec. 111(a)(3), 120 Stat. 3575, 3596 (2007).

378 See Regional Vessel Monitoring Information, NOAA Fisheries, https://www.fisheries.noaa.gov/
national/enforcement/regional-vessel-monitoring-information (last visited Feb. 28, 2022) (listing the
tracking equipment requirements for each fishery region). For example, the tracking requirements for
vessels in the Northeast Region are contained in 50 C.F.R. § 648.10. The tracking requirements for vessels
in the Alaska Region are contained in 50 C.F.R. §§ 679.5, 679.7, 679.28, 679.42, 680.23.

379 See Regional Vessel Monitoring Information, supra note 378.
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must use tracking equipment.380 That requirement has expanded to twelve categories of
vessels in the current regulation.38! Similarly, eleven categories of vessels fishing in the
Alaska region are currently required to use tracking equipment.382 Similar requirements
are in force in all fishing regions.383

Plaintiffs argue the MSA alone cannot provide evidence of close regulation because
that is the regime they challenge.38¢ That argument would be persuasive if the
Government’s proffered proof that the fishing industry is highly regulated were the
challenged charter vessel tracking requirement itself,385 but that is not the case. Instead,
the longstanding provisions of the MSA have authorized warrantless searches for over
forty-five years in various scenarios, noted above, which Plaintiffs do not dispute.
Furthermore, in the 2007 amendment Congress expanded the MSA’s grant of authority
for warrantless searches to encompass data collection, including through tracking
equipment.

Numerous courts have recognized that, because “[t]hose who venture on the seas
are presumed to do so cognizant of the raft of regulations designed to promote their safe
passage . . ., the ‘reasonable’ expectation of privacy is often less aboard a vessel than on

land.”s86 Considering the history of regulation and this lesser expectation of privacy at

380 Fisheries of the Northeastern United States; Technical Amendment, 62 Fed. Reg. 14,644, (Mar. 27,
1997) (to be codified at 50 C.F.R. pts. 600, 648).

38150 C.F.R. § 648.10(b).

382 See 50 C.F.R. §§ 679.5, 679.7, 679.28, 679.42, 680.23.

383 See Regional Vessel Monitoring Information, supra note 378.

384 R. Doc. 86 at 22; see Patel, 576 U.S. at 425 (“The City wisely refrains from arguing that § 41.49 itself
[(the challenged ordinance)] renders hotels closely regulated.”).

385 See Patel, 576 U.S. at 425.

386 United States v. Ortega, 644 F.2d 512, 514 (5th Cir. 1981) (citing United States v. Whitmire, 595 F.2d
1303, 1312 (5th Cir. 1979)); see also United States v. Thompson, 928 F.2d 1060, 1064 (11th Cir. 1991) (“At
sea, a person's expectation of privacy may be severely restricted compared with expectations of privacy on
land.”); United States v. Vilches-Navarrete, 523 F.3d 1, 13 (1st Cir. 2008) (alteration in original) (“[T]he
circumstances and exigencies of the maritime setting afford people on a vessel a lesser expectation of
privacy than in their homes, obviating the usual fourth amendment requirements of a warrant.” (quoting
United States v. Green, 671 F.2d 46, 53 (1st Cir. 1982))); United States v. Soto, 988 F.2d 1548, 1553 (10th

67
22-30105.12492



Caseag2-32106v-0230eusin1V005 DER1B866t 94Pagted Re/28R22te Figd: GHKTH2022

sea, courts have also held the fishing industry is a closely regulated industry.387 For
example, in Lovgren v. Byrne, the Third Circuit, holding that a dock owner was part of
the closely regulated fishing industry, noted “while the Magnuson Act is of relatively
recent origin, the fishing industry has been the subject of pervasive governmental
regulation almost since the founding of the Republic,” specifically pointing to the
Enrollment and Licensing Act of February 18, 1793 and the history of regulations “as old
as fishing itself.”388 The court also noted the dock owner’s “expectation of privacy” was
limited due to the historic regulation of vessels at sea: “Also relevant to [the dock owner’s]
expectation of privacy is the fact that his dock is located on the territorial boundary of our
nation and services vessels which are returning from voyages beyond its territorial
waters.”389 Ultimately, “[gliven the long history of governmental control of such border
activity, as well as the government regulation of the fishing industry,” the court reasoned,
“one can conclude with confidence that [the dock owner], when he decided to engage in
his business, must have been aware that government intrusions were bound to occur in
the regular course of that business.”39°

Similarly, in Balelo v. Balrige,39! United States v. Raub,392 and United States v.

Kaiyo Maru No. 5339 the Ninth Circuit held three different times the fishing industry is

Cir. 1993) (“The right to exclude others, normally a consideration in determining the reasonability of an
expectation of privacy, is less significant at sea.” (citing United States v. Lopez, 761 F.2d 632, 635 (11th Cir.
1985))); United States v. DSD Shipping, No. 15—00102—CG—-B, 2015 WL 5164306, at *15 (S.D. Ala. Sept. 2,
2015) (“Privacy interests at sea may be more restrictive than those applicable on land.”)

387 See, e.g., Lovgren, 787 F.2d at 865-66; United States v. Raub, 637 F.2d 1205, 1209 (9th Cir. 1980);
Balelo, 724 F.2d at 765; United States v. Kaiyo Maru No. 53, 699 F.2d 989, 995-96 (9th Cir. 1983); United
States v. Tsuda Maru, 470 F. Supp. 1223, 1229-30 (D. Alaska 1979); Goethel, 2016 WL 4076831, at *9.

388 Lovgren, 787 F.2d at 865 & n.8.

389 Id. at 865-66.

390 Id. at 866.

391 Balelo, 724 F.2d 753.

392 Raub, 637 F.2d 1205.

393 Kaiyo Maru, 699 F.2d 989.
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closely regulated. For example, in Belelo, the court noted “fishing has a long history of
being a closely regulated industry’ . . . beg[inning] in 1793.7394 The court also noted the
specific statute at issue, which Congress passed just twelve years prior in 1972 for “the
protection of marine mammals,” made “commercial fishermen . . . aware since 1972 that
to take porpoise they must have a permit which is subject to conditions that will insure
that marine mammals are given the protection required by Congress.”395 The alleged
unconstitutional search, an observer program, “had been one such condition.”3% Any
fisherman “who does not wish to expose himself to the observation of his open deck
activities,” the court reasoned, “is free not to submit to such an intrusion by refraining
from seeking a permit.”397

Plaintiffs argue these cases finding the fishing industry closely regulated are no
longer good law since the Supreme Court’s recent holding in City of Los Angeles v.
Patel 398 Plaintiffs argue Patel held that, to be a closely regulated industry, the industry
must “pose[] a clear and significant risk to the public welfare.”399 However, this is an
overly broad reading of Patel. In Patel, the Court held that the hotel industry was not a
closely regulated industry, and a city ordinance that authorized warrantless inspection of
hotel records was an unreasonable search and seizure.40© The Supreme Court did clarify
that risk to the public welfare is one factor to consider when determining whether an
industry is closely regulated, but it is not the be-all and end-all. Indeed, Patel itself, after

considering the risk to the public welfare and concluding hotels did not pose such a risk,

394 Balelo, 724 F.2d at 765 (quoting Raub, 637 F.2d at 1208, 1209 n.5).
395 Id.

396 Id.

397 Id.

398 R. Doc. 73-1 at 23-25; R. Doc. 86 at 22-25; see Patel, 576 U.S. 409.
399 R. Doc. 73-1 at 23-25; R. Doc. 86 at 22-25; see Patel, 576 U.S. at 424.
400 Patel, 576 U.S. at 424-28.
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also noted the regulatory scheme was not so “comprehensive” as to place hotel owners on
notice of periodic inspections, and the history of regulation did not show a “clear” legacy
of government oversight.4o:

This interpretation is in line with courts’ analysis of closely regulated industries
post-Patel. In Zadeh v. Robinson, which Plaintiffs cite in support of their argument that
risk to the public welfare is required,4°2 the Fifth Circuit listed “whether the industry
would pose a threat to the public welfare if left unregulated” as only one of four factors
“courts consider.”4°3 Moreover, in ultimately holding the medical profession is not a
closely regulated industry, the Fifth Circuit in Zadeh did not even address the danger to
the public welfare when analyzing these factors.404 Indeed other courts post-Patel have
not required there be a risk to the public welfare when extending closely regulated status
to other industries. In Killgore v City of South El Monte, the Ninth Circuit reaffirmed the
California massage industry was a closely regulated industry after Patel.4°5 The court
noted the “comprehensive” regulations and the “long history of government regulation”
in California but did not require there be a risk to the public welfare.40¢ In United States
v. Hamad, the Seventh Circuit held the district court did not commit plain error in
holding retail cigarette sales were part of a closely regulated industry.4°7 The court noted
“there is a long history of regulation and licensing of cigarette sales in Chicago” but did

not discuss the risk to the public welfare.4°8 In Goethel, the court held the fishing industry

401 See id. at 425-26.

402 R, Doc. 73-1 at 25; R. Doc. 86 at 23.

403 Zadeh, 928 F.3d at 465.

404 See id. at 465-66. Instead, the decision in Zadeh turned on the limited scope of regulations which
generally only apply to segments of the industry, a lack of history of warrantless searches, and the high
expectation of privacy in medical records.

405 Killgore v. City of South El Monte, 3 F.4th 1186, 1189-92 (gth Cir. 2021).

406 See id.

407 United States v. Hamad, 809 F.3d 898, 905-06 (77th Cir. 2016).

408 See id.

70
22-30105.12495



Caseag2-32106v-0230cusin1V005 DER1B866t 94Pagted R9/28R22te Figd: THKTA2022

was a closely regulated industry because “the regulatory presence is ‘so pervasive,” but
the court did not discuss the risk to the public welfare.409 Similarly, in Free Speech
Coalition, Inc. v. Attorney General United States, the Sixth Circuit revisited a prior
holding in light of Patel and held producers of sexually explicit images are not part of a
closely regulated industry.4:© The court noted “the regulations in this area are not as
pervasive as in other industries previously deemed closely regulated” but did not
address—much less rest its opinion on—whether there was a risk to the public welfare.4

Although it is not required, addressing the public welfare factor in this case, the
Court finds there is a risk to the public welfare and this factor weighs in favor of classifying
the fishing industry as closely regulated. As the Ninth Circuit has noted, the MSA “was
adopted upon a clear showing that the supply of foodfish was dangerously depleted.
Congress was aware that an important national asset was at stake and that strong
measures were necessary.”412 In enacting the MSA, Congress found the United States’
fishery resources “contribute to the food supply, economy, and health of the Nation and
provide recreational opportunities.”#3 However, “[t]here [was] danger that irreversible
effects from overfishing w[ould] take place.”414 Congress found a “national program . . .
[was] necessary to prevent overfishing, to rebuild overfished stocks, to insure
conservation, to facilitate long-term protection of essential fish habitats, and to realize
the full potential of the Nation's fishery resources,” which would in turn “assure that our

citizens benefit from the employment, food supply, and revenue which could be generated

409 Goethel, 2016 WL 4076831, at *9.

410 Free Speech Coal., Inc. v. Attty Gen. U.S., 825 F.3d 149, 169-71 (7th Cir. 2016).
411 See id.

412 Kaiyo Maru, 699 F.2d at 995.

41316 U.S.C. § 1801(a)(1).

414 Id. § 1801(a)(5).
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thereby.”#5 These findings show Congress thought the fishing industry, if left
unregulated, would overfish and deplete the United States’ fishery resources, which would
endanger the public welfare by harming the nation’s food supply, economy, and health.4:6

Because of the long history of regulations, which include authorization of
warrantless searches; the decreased expectation of privacy these regulations create on
vessels at sea; and the risk overfishing poses to the general welfare if the fishing industry
is left unregulated, the Court finds the fishing industry is a closely regulated industry.

2. The Tracking Requirement Meets the Criteria in New York v.
Burger.

In order to pass muster under the closely regulated industry exception, warrantless
inspections in a closely regulated industry must satisfy the three Burger criteria: “(1) a
substantial government interest, (2) a regulatory scheme that requires warrantless
searches to further the government interest, and (3) ‘a constitutionally adequate
substitute for a warrant.””417

First, the Government has a substantial interest in protecting the fisheries and
preventing overfishing. Plaintiffs do not seriously dispute the first of the Burger criteria.

In fact, they admit “the government has an interest in conservation.”48 As noted in

415 See id. §§ 1801(a)(7)-(8).

416 Plaintiffs argue any danger to the public welfare caused by overfishing is miniscule in part because the
vast majority of fish are caught by commercial fishing vessels, not charter vessels. R. Doc. 86 at 25. However,
the Government disputes the figure Plaintiffs cite for this proposition as based on incomplete data. R. Doc.
79-2 at 12-13; see Pitts, 411 U.S. at 142 (“[T]he focal point for judicial review should be the administrative
record already in existence, not some new record made initially in the reviewing court.”). In any event, this
fact is not material as it does not affect the Court’s analysis. The proper classification of the industry is the
fishing industry as a whole, not merely the charter fishing industry. See, e.g., Raub, 637 F.2d at 1209
(clarifying the relevant industry was not the “salmon fishing” industry but the “commercial fishing”
industry); Lovgren, 787 F.2d at 865 (holding a dock owner who, while “himself is not the operator of a
vessel, . . . services licensed vessels” was part of the “fishing industry”).

417 Zadeh, 928 F.3d at 465 (quoting New York v. Burger, 482 U.S. 691, 702-03 (1987)).

48 R. Doc. 73-1 at 26. Plaintiffs do argue there can be no substantial interest in tracking individuals who
have no known propensity to violate the law and who may be using their vessels for personal reasons. R.
Doc. 86 at 27. Plaintiffs cite no evidence for their argument that charter vessels have no known propensity
for breaking the law, see R. Doc. 73-2, and the Government disputes the fact that charter vessels are
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Section II(E)(1) above, Congress enacted the MSA to prevent overfishing and the
depletion of the fisheries.49 The fisheries are important national asset necessary for a
strong food supply, the economy, and overall health of the nation.42°¢ Numerous courts
have held there is a strong federal interest in protecting fishery resources.42:

Second, the tracking requirement is necessary to further the Government’s interest
in protecting the fisheries. As explained in Section II(B)(2) above, the purpose of the
tracking requirement is to “allow NMFS to independently determine whether the vessel
leaves the dock.”422 Because the tracking requirement “verifies vessel activity without a
report having to be completed by the vessel operators . . . [it] will help validate effort and
aid with enforcement of the reporting requirements.”#23 The requirement that the
tracking equipment be permanently affixed to the vessel allows NMFS to know the
position reported is actually the permitted vessel, as opposed to an unrelated position
anyone could otherwise submit; “current reporting requirements . . . would not allow for
the same level of trip validation.”424

Plaintiffs argue the tracking requirement is unnecessary because the electronic
reporting requirement already requires reporting of general locations fished, and the
Supreme Court in Patel rejected the argument that warrantless searches are necessary if

they are meant merely to validate records.425 Again, this is an overly broad reading of

frequently used for personal reasons, R. Doc. 79-2 at 13. In any event, these facts do not change the Court’s
analysis as to the substantial interest in protecting the fisheries, which the Government has regardless of a
vessel’s actual activities on the waters. These arguments go more to the necessity of the tracking
requirement for charter vessels in furthering this interest, than whether there is an interest at all.

41916 U.S.C. § 1801(a).

420 Id.

421 See, e.g., Lovgren, 787 F.2d at 866; Raub, 637 F.2d at 1209; Kaiyo Maru, 699 F.2d at 995; Tsuda Maru,
470 F. Supp. at 1229; Goethel, 2016 WL 4076831, at *9.

422 85 Fed. Reg. at 44,012.

423 Jd.

424 See 1d. at 44,016; R. Doc. 65-1 at 303-07.

425 R. Doc. 73-1 at 26; R. Doc. 86 at 27; see Patel, 576 U.S. at 427.

73
22-30105.12498



Caseag2-32106v-0230eusin1V005 DER1B866t 94Pagted B2/28R22te Figd: BVH6TAH2022

Patel. In Patel, the Court held a city ordinance that authorized warrantless inspection of
hotel records was not necessary because the short period of time for “precompliance
review would . . . [not] giv[e] operators a chance to falsify their records.”#26 An officer
could still “conduct[] a surprise inspection by obtaining an ex parte warrant or, where an
officer reasonably suspects the registry would be altered, . . . guard[] the registry pending
a hearing on a motion to quash.”427 In essence, the hard records at issue in Patel were not
going anywhere, and the officers could easily return to verify the same information after
a short time.428

On the other hand, the Patel Court was not faced with the movements of vessels,
which cannot be verified once the vessel changes location. As the Ninth Circuit noted in
Kaiyo Maru, warrantless searches of vessels at sea were necessary in part because “the
nature of the industry prevents procurement of a warrant for a specific vessel in advance,”
namely, the officers “could not tell when or where they will encounter a vessel fishing”
because “[f]ishing vessels are assigned to large areas, they are frequently authorized to
move from area to area, and they move in and out of the [Fishery Conservation Zone]
without restriction.”429 The Fifth Circuit likewise has noted the fleeting movements of
vessels require a different approach than the traditional warrant requirement:

[TThere are characteristics of ships at sea that make it difficult to apply

traditional warrant requirements to them. The sea is boundless and vessels

may travel in any direction with none to observe them. The exact location

of a vessel at any time may be difficult to pinpoint. While it would be easy

in a warrant application to describe the vessel, it would be difficult, as the
facts here show, to state where and when it will be searched.43°

426 Patel, 576 U.S. at 427 (first citing Barlow's, Inc., 436 U.S., at 320; and then citing Donovan v. Lone
Steer, Inc., 464 U.S. 408, 411, 415 (1984)).

427 Id. (first citing Barlow's, Inc., 436 U.S., at 319-21; and then citing Riley v. California, 573 U.S. 373, 388-
89 (2014)).

428 See id.

429 Kaiyo Maru, 699 F.2d at 995-96.

430 United States v. Cadena, 588 F.2d 100, 102 (5th Cir. 1979).

74
22-30105.12499



Caseag2-32106v-0230eusin1V/005 DER1B866t 94Pagted 83/28R22te Filgd: THKIAH2022

Similarly, in Lovgren, the Ninth Circuit held warrantless searches of fish caught were
necessary because “the government in this case will rarely have time to obtain a warrant
before the status quo is changed” because “[t]he fish are highly perishable and even in the
best of circumstance are unlikely to remain on the docks for any length of time.”43! As in
these analogous cases, in this case the tracking requirement is necessary because there is
no other way to confirm the locations of vessels. Fishermen may, whether deliberately or
unintentionally, misstate the locations they fished in the electronic reports. Requiring a
warrant or precompliance review would negate any benefit the Government might
receive. Without the tracking equipment, the data the Government needs, the locations
actually fished, would already be lost once the vessel moves, and there would be no
accurate way to verify the locations fishermen report.

Plaintiffs also argue the tracking requirement is unnecessary because the
Government could instead require fishermen to submit “no fishing” reports and spot
check vessels for validation.432 However, the Government need not resort to less intrusive
alternatives if those methods are cost prohibitive or provide insufficient data.433 In Balelo,
the Ninth Circuit rejected alternatives to the stationing of observers on vessels—"aerial
surveillance and the like”—because they were “prohibitive in terms of cost and . . .
ineffective in terms of data collection.”434 Similarly, in this case, “no fishing” reports

provide no more benefit than the electronic reporting of locations fished, which, as

431 Lovgren, 787 F.2d at 866; see also Burger, 482 U.S. at 710 (“Because stolen cars and parts often pass
quickly through an automobile junkyard, ‘frequent’ and ‘unannounced’ inspections are necessary in order
to detect them.”).

432 R. Doc. 86 at 277-28.

433 See Balelo, 724 F.2d at 766.

434 Id. (citing Wyman v. James, 400 U.S. 309, 322 (1971) (“Although these secondary sources might be
helpful, they would not always assure verification of actual residence or of actual physical presence in the
home, which are requisites for AFDC benefits.”)).
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explained, may intentionally or inadvertently misstate actual locations fished. In fact, “no
fishing” reports would be of any use only when a vessel is docked for long periods; they
are hardly a substitute for the collection of locations fished. The tracking requirement
provides the only accurate data of the vessels’ locations. Moreover, these reports and
subsequent validations would require NMFS “to increase staffing to a level infeasible with
current funding.”435

Plaintiffs again point to Patel, which noted that, as an alternative to warrantless
inspections, warranted spot checks would not “prove unworkable” because “there is no
basis to believe that resort to such measures will be needed to conduct spot checks in the
vast majority of them.”436 However, as explained, Patel dealt with hard records that were
not going anywhere, which officers could easily return to verify after a short time. A spot
check on a vessel would provide no information about the locations fished. It would show
only whether a vessel was docked or not. NMFS need not resort to an alternative so
ineffective in collecting data, especially when Congress has found “[t]he collection of
reliable data is essential to the effective conservation, management, and scientific

understanding of the fishery resources of the United States.”437

435 R. Doc. 79-1 at 40; see 85 Fed. Reg. at 44,009 (“As additional funding for dock-side validation becomes
available, staff with the Gulf for-hire reporting program will . . . develop any needed changes in methodology
and staffing requirements.”).

436 Patel, 576 U.S. at 427.

43716 U.S.C. § 1801(a)(8). As noted above, Plaintiffs argue the tracking requirement is unnecessary in part
because the vast majority of fish are caught by commerecial fishing vessels, not charter vessels. R. Doc. 73-1
at 26. However, the Government disputes the figure Plaintiffs cite for this proposition as based on
incomplete data. R. Doc. 79-2 at 12-13. However, this fact is immaterial, as Congress found regulation of
the entire fishing industry is required to combat overfishing. See 16 U.S.C. § 1801(a) (“If placed under sound
management before overfishing has caused irreversible effects, the fisheries can be conserved and
maintained so as to provide optimum yields on a continuing basis. . . . A national program for the
conservation and management of the fishery resources of the United States is necessary to prevent
overfishing, to rebuild overfished stocks, to insure conservation, to facilitate long-term protection of
essential fish habitats, and to realize the full potential of the Nation's fishery resources. . . . While both
provide significant cultural and economic benefits to the Nation, recreational fishing and commercial
fishing are different activities. Therefore, science-based conservation and management approaches should
be adapted to the characteristics of each sector.”); see also Van Valin v. Locke, 671 F. Supp. 2d 1, 9 (D.D.C.
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Because the tracking requirement is the only way to provide accurate data on the
locations fished, it is necessary to further the Government’s interest in protecting the
fisheries.

Third, the tracking requirement provides a constitutionally adequate substitute for
a warrant. In order for a warrant substitute authorized by statute to be constitutionally
adequate, “the regulatory statute must perform the two basic functions of a warrant: it
must advise the owner of the commercial premises that the search is being made pursuant
to the law and has a properly defined scope, and it must limit the discretion of the
inspecting officers.”#38 Courts have held the provisions themselves of the published
regulations and statutes at issue may provide affected individuals notice of inspections.
For example, in Burger, the Supreme Court found the statute authorizing “frequent” and
“unannounced” inspections at vehicle-dismantling and related industries provided an
adequate substitute for a warrant.439 The vehicle dismantlers were on notice of these
inspections because “[t]he statute inform[ed] the operator of a vehicle dismantling
business that inspections will be made on a regular basis.”44° The statute further “place[d]
the operator on notice as to how to comply with the statute” and “notifie[d] the operator
as to who is authorized to conduct an inspection.”#4! Similarly, in Belelo, in addressing
the notice provided by the statute, the Ninth Circuit noted, “The Act also requires

publication of proposed regulations, and clearly defines its objectives and purposes.”442

2009) (finding on APA review that regulations limiting the activities of charter vessels were equitable, even
though they represent a small portion of the industry, in part because regulations may “sacrifice the
interests of some groups of fishermen, for the benefit . . . of the fishery as a whole” (quoting Alliance Against
IFQs v. Brown, 84 F.3d 343, 350 (9th Cir. 1996))).

438 Zadeh, 928 F.3d at 467 (quoting Burger, 482 U.S. at 703).

439 Burger, 482 U.S. at 710-11.

440 Id. at 711.

441 Jd.

442 Balelo, 724 F.2d at 766.
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In Goethel, the court noted “the explicit provisions of the MSA give fishermen notice ‘that
the government will conduct periodic inspections for specific purposes.’”443

While the statute must also limit the discretion of searching officers, it need not
contain the most exacting limitations. For example, in Burger, the Supreme Court found
the “the ‘time, place, and scope’ of the inspection [was] limited to place appropriate
restraints upon the discretion of the inspecting officers.”444 Specifically, officers could
only conduct inspections “during [regular] business hours”; these inspections were
limited to the vehicle-dismantling and related industries; and the scope of the search was
“narrowly defined” to “records, as well as ‘any vehicles or parts of vehicles which are
subject to the record keeping requirements of this section and which are on the
premises.”445 Similarly, in United States v. Biswell, the Supreme Court held that
regulatory provisions of the Gun Control Act that permitted warrantless inspections of
both records and inventory “at all reasonable times” gave a firearms dealer adequate
notice of “the purposes of the inspector [and] the limits of his task.”446

In this case, the MSA and implementing regulations put fishermen who choose to
participate in the federal Gulf charter vessel permit program on notice that their data may
be collected without a warrant. The MSA specifically allows officers to “access, directly or
indirectly, for enforcement purposes any data or information required to be provided

under this subchapter or regulations under this subchapter, including data from vessel

443 Goethel, 2016 WL 4076831, at *9; cf. also Raub, 637 f.2d at 1210 (noting the “[r]ecent publicity about
the federal regulation of fishing in the . . . area” and concluding “[s]Juch notoriety would make any person .
.. who chooses to enter the commercial fishing business in the . . . area aware of the numerous and detailed
federal regulations, and cause him to expect identification stops of his vessel to be made by law enforcement
officers.”).

444 Burger, 482 U.S. at (citation omitted) (quoting Biswell, 406 U.S. at 315) (citing Donovan v. Dewey, 452
U.S. 594, 605 (1981)).

445 Id. at 711-12 (alteration in original).

446 Biswell, 406 U.S. at 312 n.1, 316; see also Burger, 482 U.S. at 711 n.22 (noting the same).
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monitoring systems, satellite-based maritime distress and safety systems, or any similar
system.”447 The tracking requirement provides specific details on the data collection, such
as who must participate, what is necessary to comply, and when the collection will
occur.448

The tracking requirement also sufficiently limits the discretion of those who
conduct the searches. In fact, since the data collection is automated, unlike a traditional
search by an officer, there actually is no exercise of discretion; the search is the same as
stated in the regulation each time. Nevertheless, the tracking requirement does limit the
manner and scope of data collection. Location data is collected only once her hour.449 The
Final Rule also contains two exceptions to the hourly collection of data: (1) an in-port
exemption that allows the location data to be transmitted every four hours when the vessel
is docked; and (2) a power-down exemption that allows for location data transmission
requirements to be suspended when the vessel is out of the water for more than 72
hours.450 The tracking requirement is thus limited to times when the vessel is actively
fishing or soon to be fishing, similar to the unannounced inspections during regular
business hours in Burger. However, unlike Burger, the searches in this case are
announced, as they take place regularly, generally once per hour. This ping frequency is
narrow in scope, as it is sufficient to establish regions of fishing but not exact fishing
locations.45! Just as the program in Burger was limited to the vehicle dismantling
industry, the tracking requirement is limited to vessels participating in the federal charter

vessel permit program. Furthermore, those who have access to this data—analogous to

44716 U.S.C. § 1861(b)(1)(A)(vi).

448 50 C.F.R. § 622.26(b)(5); see also id. § 622.374(b)(5).
449 85 Fed. Reg. at 44,006-07.

450 85 Fed. Reg. at 44,020.

451 See R. Doc. 64-2 at 175.
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the inspecting officers in more traditional inspections—is limited to NMFS, the Coast
Guard, and their designees.452 Ultimately, collection of location data is “not so random or
infrequent that the vessel owner has no real expectation that his property will from time
to time be inspected.”453

In analyzing whether an inspection regime provides an adequate substitute for a
warrant, courts note the extent of regulations in the industry, as “it is the pervasiveness
and regularity of the federal regulation that ultimately determines whether a warrant is
necessary to render an inspection program reasonable under the Fourth Amendment.”454
For example, in Kaiyo Maru, in holding warrantless inspections of vessels at sea provided
an adequate substitute for a warrant, the court noted “foreign fishing in the [Fishery
Conservation Zone] has become such a highly regulated enterprise that, given the other
limitations of the inspection program, a warrant is unnecessary,” and “[v]essel owners
and operators ‘cannot help but be aware that [the vessel] will be subject to periodic
inspections undertaken for specific purposes.’”455 In this case, NMFS and the FMPs have
for decades established tracking requirements for numerous portions of the commercial
fishing industry.45¢ Because the tracking requirement for charter fishing vessels—similar
to tracking requirements that are widespread throughout the commercial fishing
industry—provides notice of location data collection, occurs at regular intervals with a
limited scope of collection, and is carried out by select agencies. The longstanding practice

of tracking in the fishing industry reinforces the Court’s determination that the tracking

452 50 C.F.R. § 622.26(b)(5)(iii); id. § 622.374(b)(5)(v); see Kaiyo Maru, 699 F.2d at 996 (noting
“enforcement is limited to officers authorized by the Secretaries of Commerce and Transportation” in
holding an inspection regime provided an adequate substitute for a warrant).

453 See Kaiyo Maru, 699 F.2d at 996.

454 Id. (quoting Donovan, 452 U.S. at 606).

455 Id. (quoting Donovan, 452 U.S. at 600).

456 See Regional Vessel Monitoring Information, supra note 378.
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requirement sufficiently provides notice and limits discretion to contain an adequate
substitute for a warrant.

Therefore, because the tracking requirement meets all three Burger criteria, the
Court finds it reasonable under the closely regulated industry exception to the Fourth
Amendment warrant requirement. Accordingly, the tracking requirement does not violate
the Fourth Amendment’s protections against unreasonable searches and seizures.

CONCLUSION

IT IS ORDERED that the motion for summary judgment4s7 filed by Defendants
the U.S. Department of Commerce, the National Oceanic and Atmospheric
Administration, the National Marine Fisheries Service, and their respective heads in their
official capacities is GRANTED.

IT IS FURTHER ORDERED that the motion for summary judgment4s8 filed by
Plaintiffs Billy Wells; Mexican Gulf Shipping Co.; Allen Walburn; A&B Charters, Inc.;
Kraig Dafcik; Joseph Dobin; Joey D. Charters; Frank Ventimiglia; Ventimiglia Charters;

Jim Rinckey; and Fishing Charters of Naples is DENIED.459

New Orleans, Louisiana, this 28th day of February, 2022.

UNITED STATES DISTRICT JUDGE

457 R. Doc. 79.

458 R. Doc. 73.

459 The motion to stay enforcement of the tracking requirement filed by Plaintiffs Billy Wells; Mexican
Gulf Shipping Co.; Allen Walburn; A&B Charters, Inc.; Kraig Dafcik; Joseph Dobin; Joey D. Charters;
Frank Ventimiglia; Ventimiglia Charters; Jim Rinckey; and Fishing Charters of Naples is DENIED AS
MOOT. R. Doc. 90.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF LOUISIANA

RIVERS END OUTFITTERS, LLC, et
al.,

Plaintiffs,

V. Case No. 2:20—cv-2312

U.S. DEPARTMENT OF COMMERCE,
elal

Defendants.

DECLARATION OF CAPTAIN BILLY WELLS
1. I, Plaintiff Billy Wells am over 18 years old and a resident of Louisiana.

2. I am part owner of Plaintiff MEXICAN GULF FISHING COMPANY (“Mexican
Gulf’) which is a limited liability company organized and operating under the laws of the State
of Louisiana and operated by me out of Venice, Louisiana. It charters fishing trips for,
primarily, yellow fin tuna but also billfish on the 42’ catamaran Wad Bill. The Wild Bi/l can
have 6 passengers.

3. I reside in Louisiana, and operate Mexican Gulf, and captains the Wild Bill on
chartered fishing trips. We hold both Reef Fish and Pelagic permits from the federal
government.

4. I also use the vessel for personal non-fishing trips. If the Gulf For-hire
Reporting Amendment implemented by the Final Rule becomes effective, my own
movements will be tracked by the government whenever I’'m on the vessel. In addition, my
and my company’s proptietary business information such as suppliers used, movements when
not fishing and other location-related information, including for sight-seeing, will be broadcast
to the Defendants for no legitimate purpose. There is no prohibition I know of on Defendants
sharing this information with other agencies, law enforcement or otherwise, without a
wartrant.

5. Under the Final Rule I will also have to purchase and maintain whatever
equipment is ordered by the government and will have to contact the federal government
every time I leave the dock whether 'm using the fishing permits or not.

6. I have been in the charter boat fishing business for over 15 years and my
operation is typical of the type of charters available in the Gulf of Mexico.

Page 1 of 2
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7. I am willing and capable of helping to direct this litigation and represent the
class of charter boat fishing operations holding the affected permits as I know how this rule
will affect us and want to stop it.

8. My constitutional and other rights are affected the same way as other charter
boat fishermen by the Final Rule. We all will be subject to purchasing the same kind of
equipment and being tracked by the Government at all times we’te on our boats.

I declare under penalty of perjury that the foregoing is tru? and correct.

Executed On: /C// 7,/ Zo M\. %/Z/,Z

Billy Wells

Page 2 of 2
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF LOUISIANA

RIVERS END OUTFITTERS, LLC, et

al.,
Plaintiffs,
v. Case No. 2:20—cv-2312
U.S. DEPARTMENT OF COMMERCE,
elal.
Defendants.
DECLARATION OF CAPTAIN ALLEN WALBURN
1. I, Plaintiff CAPTAIN ALLEN WALBURN, am over the age of 18 and a resident
of Florida.
2. I own and operate Plaintiff A&B Charters which is a corporation organized

and operating under the laws of the State of Florida.

3. A&B Chattets is a neatly life-long project for me. I founded it over 41 yeats
ago, and it has always been headquartered in Naples, Florida. It owns and operates 3
commercial charter vessels each about 40-feet long , A&B, Alabama, and A/l In, which are
federally permitted for commetcial use, constructed to United States Coast Guard (“USCG”)
standards and specifications, and permitted to take up to 10 passengers in the federal watets
of the Gulf of Mexico. We have permits for Reef Fish and Pelagic from the federal
government. A&B Chatters offers customers inshore fishing in Naples, sportfishing, and
deep-sea fishing. Customers may also rent a vessel for sightseeing, swimming, or some other
leisutely purposes in conjunction with fishing.

4. I use these vessels in the Gulf of Mexico. I use them not only as a business,
but personally to take family and friends to dinner or on other non-fishing events. If the Gulf
For-hire Reporting Amendment implemented by the Final Rule becomes effective, my own
movements will be tracked by the government whenever 'm operating the vessel. In
addition, my and my company’s proprietary business information such as suppliers used,
movements even when not fishing and other location-related information will be broadcast to
the Defendants for no legitimate purpose. There is no prohibition as far as I know on
Defendants shating this information with other agencies, law enforcement or otherwise,
without a warrant.

5. Under the Final Rule I will also have to purchase and maintain whatever
equipment is ordered by the government, equipment I do not want, and will have to contact

Page 1 of 3
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the federal government every time T leave the dock whether I'm using the fishing permits or
not.

- 6. In addition to my long cxperience in the Gulf Tisheties, I also operate hoats

. In Alaska where the NOAA requitement is simply to have 2 papet logbook of locations

where fishing occurs and fish s caught. Those logbooks are then countersignied by the
charter customers, This method is both less intrusive, less expensive, and because of
the counter-signature more rcliable than the Defendants Gulf For-hire Reporting
Amendment and Final Rule,

7. I have been commenting and corresponding with NOAA since T firse heard
of these regulations and before I found any kind of representation for this suit. My
operations are pretty typical of charter boat operations in the Gulf. We have three boats,
and some have one and a fewhave more, but these are not huge commercial
fishing vessels and we all fish the same permits and have the same rights under them.

8, I am very knowledgeable about all aspects of charter fishing in the Gulf and
elsewhere in Amecrican waters. I want to use that knowledge to represent the class of
Americans, ptimarily charter boats owners and operators with Reef and Pelagic permits
operating in the Gulf of Mexico in this lawsuit,

9. I'sought out New Civil Libertics Alliance, and have also worked to let charter
boat captains know about this suit and their interests and I'm capable and willing to see this
litigation through not only for mysclf but for the class of charter boat owners and OpErators
with these petrnits.

10. I believe no Amertican should have to be tracked all the time just because
they have some kind of federal pesmit and I don’t think the Government ought to be piling
on unnecessary, unconstitutional, and intrusive costs on any American, not just me, just
because they have a permit to fish,

1. T am willing and capable of helping to direct this litigation and represent the
class of charter boat fishing operations holding the affected permits as 1 know how this rule
will affect us and want to stop it.

[ declare under penalty of petjury that the foregoing is trgie.and correct.

Executed On; / /[ / / é{/ 20O s M

Allen Walburn
Page 2 of 2
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF LOUISIANA

RIVERS END OUTFITTERS, LLC, et
al., :

Plaintiffs,

V. Case No. 2:20—cv-2312

U.S. DEPARTMENT OF COMMERCE,
elal

Defendants.

DECLARATION OF CAPTAIN KRAIG DAFCIK

1. I Plaintiff CAPTAIN KRAIG DAFCIK am over 18 years of age and a resident of Flotida.

2. 1 am part owner of the Alzbama (along with Plaintiff A&B Charters) that I captain
through Alabama Fishing Charters, out of Port O Call Way, Naples, Flotida. We have
both Reef and Pelagic permits.

3. I take chatters off-shore for pelagic and migratory fish species. In addition,
I captain the Alabama on ptivate non-fishing trips with my wife and family.

4. TIf the Gulf For-hire Reporting Amendment implemented by the Final Rule becomes
effective, my own movements will be tracked by the government whenever I'm
operating the vessel. In addition, my and my company’s proprietary business
information such as suppliers used, movements even when not fishing and other
location-related information, including for sight-seeing, will be broadcast to the
Defendants for no legitimate purpose.

5. As far as T know there is no prohibition on Defendants shating this information with
other agencies, law enforcement or otherwise, without a warrant,

6. We’ll also all have to buy government equipment and call the government whenever
we leave the dock for whatever teason, not just to go charter fishing.

7. 1joined this suit because I’'m a typical small charter operator and I don’t want these
onerous and unconstitutional regulations applied to me, or to anybody in the Gulf.

Page 1 of 2
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8. Ihave operated a charter boat for more than 15 years and I am knowledgeable about
the business, the Gulf and the imposition of these regulations on my life and the life of
those like me who work on the water.

9. I'm willing and able to represent both my interests and those of the class of
people like me. I am willing and capable of helping to direct this litigation and represent the
class of charter boat fishing operations holding the affected permits as I know how this rule
will affect us and want to stop it.

I declare under penalty of perjury that the foregoing is true and correct.

Executed On: /, ri4” j’fﬂl o /éuv; /4—%/'

Kraig Dafcik ¢

\\

Page 2 of 2
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF LOUISIANA

[RIVERS END OUTFITTERS, LLC, et al.,

Plaintiffs,

V. Case No. 2:20—cv-2312

U.S. DEPARTMENT OF COMMERCE, ¢/
al,

Defendants.

DECLARATION OF CAPTAIN “JOEY” DOBIN

1. I CaptaN JoserH (“JoeY”) DoBIN am a plaintiff in this action and over the age of
18.

2.1 am a resident of Florida and own and operate Joey D. Charters. Captaiy JogY
D Cuarters Inc. (“Joey D Charters”) is organized and operates under the laws of the
State of Florida and is also headquartered in Naples.

3. 1 founded the company over 18 years ago and it now owns and operates four
vessels, one of which is a 32-foot long vessel, Still Dreamin, which is federally permitted
for commercial use, constructed to USCG standards and specifications, and permitted to
take up to 6 passengers in the federal waters of the Gulf of Mexico. We have Reef Fish
and Pelagic permits.

4. We offer fishing charters for inshore and deep-sea fishing. Customers may also
rent a boat for both fishing and non-fishing purposes, for instance, sight-seeing.

5. I also use the Still Dreamin in the Gulf of Mexico both for fishing and non-
fishing purposes. I am quite concerned, in addition, to the intrusiveness of these
regulations that they will as a result of compliance costs cause me and others similarly
situated to have to hire a certified technician, for unknown amouats, to install the VMS
device and then pay a company approximately $75.00 per month as a user fee for
monitoring and also unknown amounts for repairs.

6. Not only the unknown costs of the Final Rule but its intrusiveness affect me
and all other charter fishermen in the Gulf. If the Gulf For-hire Reporting Amendment
implemented by the Final Rule becomes effective, my own movements will be tracked by
the government whenever I operate the vessel whether I'm charter fishing or not.

7. In addition, my and my company’s proprietary business information, obtained
by hard experience for almost 20 years, such as suppliers used, movements even when
not fishing and other location-related information, including for sight-seeing, will be
broadcast to the Defendants for no legitimate purpose. There is no prohibition as far as I
know on Defendants sharing this information with other agencies, law enforcement or
otherwise, without a warrant. Its also outrageous we have to call the government every
time we leave the dock.

8. I joined this suit not only for myself but for others operating under these
permits in the Gulf of Mexico.

9. We are all in the same boat as far as the effects they will have on us and I am
willing and able to both direct the litigation with my long experience in this area but also
22-30105.219
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I declare under penalty of perjury that the foregoing is true and correct.

Executed ,
On: 34 g 7™ Y
3'1 ljw} ZQ JoeyDobm,,,’
« h/'i"( Ao
/
Page 2 of 2

22-30105.220



Case: 22-30105 Document: 00516303806 Page: 152 Date Filed: 05/02/2022

Tab 10

ROA 77



Cas€a22-2(M3v-0I31QB8MenINIAS TH3E18866t 252606=iERB1 1/ DarDFilkRag62/@2/2022

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF LOUISIANA

RIVERS END OUTFITTERS, LLC, et
al.,

Plaintiffs,

V. Case No. 2:20—<cv-2312

U.S. DEPARTMENT OF COMMERCE,
el al.

Defendants.

DECLARATION OF CAPTAIN FRANK VENTIMIGLIA

1. 1Plaintiff CAPTAIN FRANK VENTIMIGLIA is a resident of Florida and over 18 years of age.

2. T own and operate Plaintiff VENTIMIGLIA LLC D/B/A SANIBEL OFFSHORE FISHING
CHARTERS. (“Sanibel”). It is a single-member limited liability company organized and
operating under the laws of the State of Florida and headquartered in Fort Myers, Florida.

3. 1 founded the company twenty years ago and have extensive experience in the Gulf of
Mexico. We own and operate a 29-foot long vessel, Miss Hayden, which is federally permitted
for commercial use, constructed to USCG standards and specifications, and permitted to
take up to 6 passengers in the federal waters of the Gulf of Mexico. Sanibel offers
customers inshore/bay and offshotre/deep-sea fishing charters. Plaintiff primarily charters
for grouper and snapper in the Gulf of Mexico off the coast of southwest Florida.

4. We have both a Reef Fish and Pelagic permit.

5. 1 take the vessel Miss Hayden out for voyages other than fishing. I am also the primary
captain whose movements would be tracked by the government were the proposed rule go
into effect. If the Gulf For-hire Reporting Amendment implemented by the Final Rule
becomes effective, my own movements will be tracked by the government whenever I
operate the vessel for whatever purpose. T also will have to buy the government’s approved
equipment.

Page 1 of 2
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6. In addition, all my knowledge including my company’s proprietary business information
such as suppliers used, movements even when not fishing and other location-related
information will be broadcast to the Defendants to no legitimate purpose. There is no
prohibition on Defendants sharing this information with other agencies, law enforcement or
otherwise, without a warrant as far as I can tell.

7. T also resent in the extreme having to call the government every time I leave the dock and
tell them what I’'m doing for no good reason.

8. I'm a typical charter boat fisherman of long expetience and as we are all harmed in the same

way by this uniform regulation I’'m willing to be a class representative and know enough to
direct the attorneys in what our main issues and concerns are as a class.

I declare under penalty of perjury that the foregoing is true and correct.

[ (é ) DO

Executed On: '

Frank Ventimiglia

Page 2 of 2
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF LOUISIANA

RIVERS END OUTFITTERS, LLC, et

al.,
Plaintiffs,
V. Case No. 2:20—cv-2312
U.S. DEPARTMENT OF COMMERCE,
el al.
Defendants.
DECLARATION OF CAPTAIN JIM RINCKEY
1. I, Plaintiff Captain Jim Rinckey am over the age of 18 years old and a resident
of Naples, Flotida.
2. I own and operate Plaintiff FISHING CHARTERS OF NAPLES (“Fishing

Charters”) which is a Florida company organized and operated under the laws of Florida and
associated with A&B Charters. I have owned and operated the company for six yeats
and it is federally permitted for 19 passengers and 2 crew to operate in the Gulf of Mexico.

3. We have Reef Fish and Pelagic permits.

4. I own and operate Fishing Charters and captains its vessel the A/ In. T also
use the vessel for personal use and non-fishing trips.

5. I am very concerned that if the Gulf For-Hire Reporting Amendment and
Final Rule becomes effective, my own movements will be tracked by the government
whenever I’'m operating the vessel.

6. In addition, my and my company’s proptietary business information such as
suppliets used, movements even when not fishing and other location-related information,
including for sight-seeing, will be broadcast to the Defendants for no legitimate purpose.
Thete is no prohibition on Defendants sharing this information with other agencies, law
enforcement or otherwise, without a warrant as far as the regulations say.

7. I don’t want to buy and install and maintain the equipment the government
will force us to putchase to infringe on my own rights.

8. I brought this suit not only for myself but for others similarly situated.

Page 1 of 2
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FROM :BROOKS FARX NO.

1 2396436229 Mow., 17 2828 8e:54AM P1

S. 1 am willing and able to help direct this suit with my faniiliarity with the
business in the Gulf of Mexico and the charter business in general.

10. T operatwc a typical charter business and use the A/ In as a typical charter boat
owner does. I, like my co-plaintiffs, am particulatly concerned with the constant monitoring
and cven having to call the government every time we leave the dock whethet using the
fishing permit ot not. I am willing to be a class representative to stop this government
oveereach to every Ametican operating a charter in the Gulf.

1 declare under penalty of perjury that the foregoing is true and corpRt.

Executed On; / /{’ / Vi '7/ y 4

Jim Rinc

L et AT
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General Comment

See attached file(s)

r

Attachments

Comment to NOAA-NMFS-2018-0111
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Comment to NOAA-NMFS-2018-0111

NMES proposes to require electronic reporting requirements for federally permited headboat and
charter boat operators in order to improve recreational fisheries management. Each boat will be
required to equip their vessels with gps systems that can only go offline when a permit is allowed.
Download of electronic information regarding where the boat went, how many passengers, what fish
were caught, and where the boat landed is required within one week unless no fish were caught. If no
fish were caught, electronic reporting is required within 30 minutes of docking. Trip notification is to be
submitted before the trip begins. Fish species reports will be required before fish are offloaded. Costs
of the program to individual boat operators were estimated to be between $244 to $1,259 per vessel on
average without considering the cost of an unlimited data plan with could range between $60 to $100
per month.

My first concern is with the cost of the program on smaller entities. A 2012 study from LSU found that
smaller operators’ net income from guide boat fishing and charter fishing ranged from $32,093 to
$66,848 with most averages coming in under $40,000. Data was collected from all gulf states. Most of
the operators owe substantial sums on the loans on their boats. Not only does the operator’s net
income need to be considered but also their cash flow. These operators cannot afford to decrease their
net incomes or cash flow for the sake of gathering information.

Secondly, most of the information is already being reported but not as quickly or with as much
information. NOAA states that electronic information will be more timely and reliable than what is
currently available since it will be recorded quickly and backed up with gps information. Most of the
information is currently available in other formats and is being reported without gps location
information. Other alternatives were considered that would not increase the cost as much to the
operators but had different time requirements for reporting. Reporting alternative number two is the
middle of the road alternative that allows electronic reporting on land through computers but gives the
operators a week to report. This alternative takes no additional effort from the operators as they go
about their business and allows them time to pull all of their data together.

Thirdly, NOAA considered different time tables for information to be reported from how soon
information is currently being reported to as soon as daily reports. It is debatable whether getting
fishing reports within a day as opposed to a week would help maintain fisheries or be worth the cost to
the operators. Any change in wildlife patterns will be available in the data. How quickly do migration
patterns change and what can be done about that in a day? Are charter boats are a contributing factor
in fish location or numbers? How will this information help?

NOAA would like to know where fishing is taking place, what fish are being caught, when boats are
going out, and when they dock. Putting gps and reporting restrictions on charter boat operators will not
give usable information that cannot be gained from current reporting. These boats do not venture far
from the coast so their location is fairly predictable. A half-day trip can only go so far before it is time to
turn around and go back.

As discussed above, a middle of the road approach would be the best alternative until NOAA can prove

that the information gleaned is indeed worth the cost and effort on the part of charter operators. Land
based reporting will get improved information to NOAA with minimal cost to operators.

22-301R7 4T
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Submitter Information

Name: Capts Gene and Paul Luciano
Address:
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Dalis Fishing Charters, Inc.
NAPLES, FL, 34102
Email: naplesdalis@gmail.com
Phone: 4502658239

General Comment

NO! NO!! We have 3 charter vessels with permits - 2 - 6 passenger vessels and 1
multipassenger vessel. We feel the reporting we do now is more than sufficient. Our captains
have enough to worry about getting the boats ready, customers to pay, bait cut and ensuring
other safety features to spend time reporting when we leave the dock. Now when we are getting
ready to return - NOAA wants us to report AGAIN when we return?? Try working a tablet in 3
- 5 ft seas - on a 32 ft vessel prior to departure? You must pull the anchor - make sure
passengers are seated for safety - and on the multipassenger with 18 fishermen this is even more
challenging! You want us to count the fish, report on a tablet? We basically run half day trips -
4.5 hours each - and we run offshore for about an hour - which leaves 2 hours fishing time -
then we start back and you want us to count the fish - clean the boat and cut bait before the
afternoon trip?? This is asking too much - how about on the multipassenger boat when we have
18 fishermen? We have our hands full watching out for their safety first. We feel this reporting
would be a big burden on us.

I have been in this business for 47 years here in Naples, and the past 2 years have been very
very challenging -with the hurricanes, red tide, blue green algae and now you want to put

https://www.fdms.gov/fdms/getcontent?objectld=09000064838f5c5e& format=xmlé&sho... 2%?}%%95
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additional burdens on us? You want $75 per month per unit - we would need 3 which amounts
to $2700 ADDED expense - which is about 2.5% of my net income. Think about this - your
offshore in one of my 3 vessels 15 - 18 miles - ready to start back - 3-5 ft seas - and you expect
me to get on a tablet and count the fish and do a report prior to leaving the fishing grounds???
GET REAL guys! I can see how this works on commercial offshore vessels where their trips are
usually 3 - 5 days - however, we do mostly 4.5 hour trips. This government bureaucracy -
WOW - real pain in the neck and totally unnecessary - not to mention the economical effect it
would have on small businesses.

Also - what about all of the inside of 9 mile nonpermitted charter vessels?? Theyre the lucky
ones and do not have to report anything?

I think its time for all of us to complain to our congressmen and senators about the thought of
this even be considered at this time!

https://www.fdms.gov/fdms/getcontent?objectld=0900006483 8f5¢cSe& format=xml&sho... 223101%831 8
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General Comment

My vessel is presently a Northeast Multispecies federally permitted vessel, with a HMS Charter
Headboat permit that includes the shark and commercial endorsements and SE Permitted
Atlantic Dolphin/Wahoo Charter Headboat permit. My vessel is presently required to utilize
eVTRs with mandatory reporting within 24 hours of returning to the dock.
Recreational/Commercial fishing for bluefin tuna or swordfish is presently allowed as a result
of the HMS Charter Headboat commercial endorsement. Such is declared (commercial or
recreational bag limits) upon landing the fish. To declare such before leaving the dock is a
problem and is declared upon the landing of the fish at sea.

There are versions of the eVTRs that provide all transiting details from the time the vessel
leaves the dock, fishes and returns back to the dock. Start and end time are already recorded on
the eVTR. Providing all confidential transiting details is a violation of our 4th Amendment right
to privacy and not necessary to manage the fishery. Such details are considered confidential by
NOAA and utilized by other agencies not associated with management of the fishery. Thisis a
dangerous precedent. Fish have tails, they move and with the climatic shift and movement of
our fish into new areas over the last several years utilizing such historical data for fishery
management purposes is flawed and can be misused to deny us access to the fishery. Therefore

https://www.fdms.gov/fdms/getcontent?objectld=09000064838169bf& format=xml&show... 24 BLAEAFPE
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to require detailed GPS data for vessels utilized by the for hire community is not necessary for
fishery management purposes, flawed if used for fishery management purposes due to the
climatic shift of our stocks and is also a violation of our 4th Amendment rights. Therefore, I
cant recommend mandatory use of GPS other than what is presently required by NOAA.

Requiring reporting within 30 minutes of the end of a trip is not reasonable. Between fileting
the fish at the dock and attending to your clientele, cleaning the boat and getting ready for the
next day of fishing requiring such within 30 minutes is not consistent with what works for the
OUPV community. Requiring reporting within 24 hours of returning to the dock is reasonable.
To add another layer with a 30 minute requirement is overkill that is going to result in captains
saying enough is enough and close up shop. Maybe this is the motivation of some agenda
driven individuals that want to reduce for hire numbers for their own benefit inconsistent with a
free market system.

https://www.fdms.gov/fdms/getcontent?objectld=0900006483 8f69bf& format=xml&show. 2> 1178001 8
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Name: David Waldrip
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General Comment

Dear Mr. Malinowski,

Please see my attached comments in the letter from the Stellwagen Bank Charter Boat
Association in Massachusetts opposing the proposed rule on Electronic Reporting for Federally
Permitted Charter vessels and Headboats in Gulf of Mexico Fisheries. In our opinion we believe
EVTR reporting within 24 hours of landing allows NOAA to obtain the necessary information
on ladings, discards and fishing effort. We are strongly opposed to any type of GPS monitoring
system which tracks a vessel each hour which only adds additional costs and safety concerns
when operating. There is additional information in the letter and if If you have any questions,
please contact me anytime.

Respectfully,
David Waldrip

President, Stellwagen Bank Charter Boat Assoc
Marshfield, MA

Attachments

Comments Charter Boat Reporting GOM

https://www.fdms.gov/fdms/getcontent?0bjectld=09000064838{7b43 & format=xml&sho... F179EPHY
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Submitter Information

Name: Mike Delzingo

r

General Comment

I am writing opposing the proposed rule on Electronic Reporting for Federally Permitted
Charter vessels and Headboats in Gulf of Mexico Fisheries. I believe EVTR reporting within 24
hours of landing allows NOAA to obtain the necessary information on ladings, discards and
fishing effort. We are strongly opposed to any type of GPS monitoring system which tracks a
vessel each hour which only adds additional costs and safety concerns when operating. The
proposed rule is too restrictive and adds additional expenses to a charter boat and head boat
industry which is already struggling, Common sense should be used here and not treat
headboats and charter boats similar to large commercial fishing vessels targeting the same
species.

https://www.fdms.gov/fdms/getcontent?objectld=09000064838£7b80& format=xml&sho... 24734578
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Submitter Information

Name: Willy Hatch

General Comment

I am strongly opposed the new proposed rule that for hire vessels should have to have gps
tracking and monitoring and have to declare in and out of a trip. This tracking of charter boats is
being proposed under the guise of collecting fisheries data. This data can be obtained from
electronic trip reporting. Tracking does not provide any additional data that would be provided
by filling out a vessel trip report. All this does is create more of a burden financially and time
wise for an industry already suffering from highly restrictive regulations. The only people it
will benefit are the companies providing the software and getting paid to monitor the for hire
fleet. Sufficient fisheries data can be provided from an electronic vessel trip report filed within
24 hours of landing. Thank you,

https://www.fdms.gov/fdms/getcontent?20bjectld=09000064838f844d& format=xml&sho... 2P1306R&GI8L
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Comment from JEFFERY VIAMARI

Submitter Information

Name: JEFFERY VIAMARI

General Comment

I am writing opposing the proposed rule on Electronic Reporting for Federally Permitted
Charter vessels and Headboats in Gulf of Mexico Fisheries. I believe EVTR reporting within 24
hours of landing allows NOAA to obtain the necessary information on ladings, discards and
fishing effort. We are strongly opposed to any type of GPS monitoring system which tracks a
vessel each hour which only adds additional costs and safety concerns when operating. The
proposed rule is too restrictive and adds additional expenses to a charter boat and head boat
industry which is already struggling, Common sense should be used here and not treat
headboats and charter boats similar to large commercial fishing vessels targeting the same
species.

Thank You,

Jeff Viamari
Bad Influence Sportfishing

https://www.fdms.gov/fdms/getcontent?objectld=0900006483884ce& format=xml&sho... 2P1306RERC
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Submitter Information

Name: Robert Savino

General Comment

I am writing opposing the proposed rule on Electronic Reporting for Federally Permitted
Charter vessels and Headboats in Gulf of Mexico Fisheries. I believe EVTR reporting within 24
hours of landing allows NOAA to obtain the necessary information on ladings, discards and
fishing effort. We are strongly opposed to any type of GPS monitoring system which tracks a
vessel each hour which only adds additional costs and safety concerns when operating. The
proposed rule is too restrictive and adds additional expenses to a charter boat and head boat
industry which is already struggling, Common sense should be used here and not treat
headboats and charter boats similar to large commercial fishing vessels targeting the same
species.

We are not represented By NOAA very well no need for this.

Robert Savino

https://www.fdms.gov/fdms/getcontent20bjectld=09000064838895a& format=xml&sho... 2¥179EPHE
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Submitter Information

Name: Timothy Brady

r

General Comment

My vessel is presently a USCG inspected Northeast Multispecies federally permitted for-hire
vessel, with an HMS Charter Headboat permit . We fish from Plymouth Harbor on Cape Cod
Bay and have been decimated by the phony boundary line that has magically divided cod
fishing head boats into winners ( South of Chatham)and losers (North of Chatham). Meanwhile
the cod migrate back and forth across this phony boundary with impunity. With complete
closures of Atlantic Cod, Ocean Pout and Wolf Fish and strict limits on everything else we are
losing customers every season and this regulation will continue the shuttering of for-hire
businesses. My vessel is presently required to utilize eVTRs with mandatory reporting within
24 hours of returning to the dock. Recreational/Commercial fishing for bluefin tuna or
swordfish is presently allowed as a result of the HMS Charter Headboat commercial
endorsement. Such is declared (commercial or recreational bag limits) upon landing the fish. To
declare such before leaving the dock is a problem and is declared upon the landing of the fish at
sea.

There are versions of the eVTRs that provide all transiting details from the time the vessel
leaves the dock, fishes and returns back to the dock. Start and end time are already recorded on
the eVTR. Providing all confidential transiting details is a violation of our 4th Amendment right
to privacy and not necessary to manage the fishery. Such details are considered confidential by
NOAA and utilized by other agencies not associated with management of the fishery. This is a
dangerous and illegal precedent.

https://www.fdms.gov/fdms/getcontent?object]ld=09000064838{8697& format=xml&sho... 211038784 78
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To require detailed GPS data for vessels utilized by the for hire community is not necessary for
fishery management purposes, flawed if used for fishery management purposes due to the
climatic shift of our stocks and is also a violation of our 4th Amendment rights. Therefore, I
cannot recommend mandatory use of GPS other than what is presently required by NOAA.

Requiring reporting within 30 minutes of the end of a trip is not reasonable. and is not
consistent with what works for the partyboat or OUPV community. Requiring reporting within
24 hours of returning to the dock is reasonable. To add another layer with a 30 minute
requirement is overkill that will further decimate the already staggering party/charter sector.

Capt, Tim Brady

USCG Master Unlimited

Capt Tim Brady and Sons Deep Sea Fishing

Stellwagen Bank National Marine Sanctuary Advisory Council
Massachusetts Fisheries Advisory Commission

https://www.fdms.gov/fdms/getcontent?objectld=09000064838{8697 & format=xml&sho... 22%%6? 8
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Submitter Information

Name: Bruce Sweet

General Comment

I am writing opposing the proposed rule on Electronic Reporting for Federally Permitted
Charter vessels and Headboats in Gulf of Mexico Fisheries. I believe EVTR reporting within 24
hours of landing allows NOAA to obtain the necessary information on ladings, discards and
fishing effort. I am strongly opposed to any type of GPS monitoring system which tracks a
vessel each hour which only adds additional costs and safety concerns when operating. The
proposed rule is too restrictive and adds additional expenses to a charter boat and head boat
industry which is already struggling. Common sense should be used here and not treat
headboats and charter boats similar to large commercial fishing vessels targeting the same
species.
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Comment from Chuck Pollard
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Submitter Information

Name: Chuck Pollard

General Comment

I am writing to oppose the proposed rule on Electronic Reporting for Federally Permitted
Charter vessels and Headboats in Gulf of Mexico Fisheries. The proposed rule is too restrictive
and costly for an industry that is already struggling. Charter boat captains are business owners
who up before down to work long days operating and maintaining their vessels, finding
customers and providing those customers with fun and safe fishing experiences on the water.
Your proposal would treat them like larger commercial fishing enterprises with greater
compliance resources. Please use common sense and continue to use EVTR reporting to obtain
the necessary information on ladings, discards and fishing effort. GPS monitoring systems will
only add additional costs and work burdens to charter/headboat operators with limited financial
and personnel resources. Thank you.

Capt. Chuck Pollard
Scituate, MA

https://www.fdms.gov/fdms/getcontent20bjectld=0900006483 8888 5& format=xml&sho... F179EAH &
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Comment from James Branca

Submitter Information

Name: James Branca
Address: United States,

General Comment

As a Federal for-hire permit holder I object to being required to have any type of tracking device
installed on my boat. Why only Federal Permit holders? Seems biased. I also believe the
additional financial burden placed on a for-hire captain is unnecessary and unwarranted. It's
extremely alarming that there is no mention of a price for the device(several thousand dollars) or
monthly fee for the GPS tracking device that would be required to have my boat tracked on my
dime, seems bizarre and quite frankly I don't want my numbers stolen. I've spent years and many
thousands of dollars cultivating quality numbers for my clients to catch fish. For-hire Captains,
unlike commercial can not sell their fish, have different rules for fish size and limits for example
commercial minimum size for a Red Grouper is 18" the size for-hire is 20". Yet, the for-hire is
expected to conduct themselves and be required to have equipment and report exactly like the
commercial sector? Seems very bias and discriminatory.

To have for-hire captains report their leaving port and approximate report time back etc. is another
inconvenience. [f NOAA and FWC were serious about types of fish caught and how many all
you'd need to do is station personnel at the most used boat ramps or docking location in that area
between the launch hours of 6am-8am and return hours of 2pm-6pm. Even simpler is to call the
permit holders once a month and simply get an update, pretty simple. To suggest NOAA or FWC
doesn't have the manpower or financial resources to do this is simply a ruse and would suggest

that NOAA/FWC prefer me to do their job on my dime. 223015752
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water crisis has put a 1ot of Charter Laptains out o1 business this year and NUAA 1s completely
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Hard to comprehend what the people at NOAA are thinking by trying to 'shakedown' a Charter
Captain. Sad.

Thanks for your time,

Capt. James

22-30
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Address:

PO BOX 2157

Key West, 33045
Email: greg@yankeecapts.com
Phone: 3059234401

T

General Comment

My vessel is presently a Northeast Multi species federally permitted vessel, South Atlantic and
GOM reef fish, GOM Dolphin Tuna Wahoo and mackerel. Also a HMS Charter Headboat permit
that includes the shark and commercial endorsements and SE Permitted Atlantic Dolphin/Wahoo
Charter Headboat permit. My vessel is presently required to utilize eVTRs with mandatory
reporting within 24 hours of returning to the dock. Recreational/Commercial fishing for bluefin
tuna or swordfish is presently allowed as a result of the HMS Charter Headboat commercial
endorsement. Such is declared (commercial or recreational bag limits) upon landing the fish. To
declare such before leaving the dock is a problem and is declared upon the landing of the fish at
sea.

There are versions of the eVTRs that provide all transiting details from the time the vessel leaves
the dock, fishes and returns back to the dock. Start and end time are already recorded on the
e¢VTR. Providing all confidential transiting details is a violation of our 4th Amendment right to
privacy and not necessary to manage the fishery. Such details are considered confidential by
NOAA and utilized by other agencies not associated with management of the fishery.

This is a dangerous precedent. Fish have tails, they move and with the climatic shift and

movement of our fish into new areas over the last several years utilizing such historical data for
fishery management purposes is flawed and can be misused to deny us access to the fishery.
Therefore to require detailed GPS data for vessels utilized by the for hire community is n -30gadir>7
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My 1ssue with the VIVID 18 that while individual vessel data points are supposed to be contidential
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monitored, such as the number of vessels and frequency fishing in a certain area. I feared that this
data would be used at a later date to propose closed areas. Well low and behold, read Coral
Amendment 9 where the document clearly shows data pings from VMS in association to fishing
effort in the proposed additional closed areas in and around the Pulley Ridge closed area.

Please do not approve these measures. Lets go back to the drawing board and find something that
works for the benefit of the industry.

Sincerely,
Gregory Mercurio
President

Yankee Capts Offshore Fishing Inc.

PO Box 2157
Key West FL 33045
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Name: Adam Mlller
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427 Benning Dr
Destin, FL, 32541
Email: bud@fishandgamescale.com
Phone: 8508657620

General Comment

No VMS on vessels the do nothing for the fishery!! Just track American fisherman. I agree with
Electronic Log Books, Just not all the information about expenses and profits, Keep the Log
books to what information needed to keep anglers from going over their ACT. ELB's are just the
start we need to weigh our fish after returning from fishing. If everything we harvest is in pounds
why are we not weighing our fish? The Estimations of recreational anglers harvest has to stop.
Once again for ELB, NO VMS on vessels
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