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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MICHIGAN

JEANNA NORRIS, on behalf of herself
and all others similarly situated,

Plaintiffs,

V.
Case No. 1:21-cv-756
SAMUEL STANLEY, JR., in his

official capacity as President of

Michigan State University; DIANNE
BYRUM, in her official capacity as Chair
of the Board of Trustees, DAN KELLY,
in his official capacity as Vice Chair

of the Board of Trustees; and RENEE
JEFFERSON, PAT O’KEEFE,
BRIANNA T. SCOTT, KELLY TEBAY,
and REMA VASSAR in their official
capacities as Members of the Board of
Trustees, of Michigan State University,
and John and Jane Does 1-10,

N N N N N N N e N N N N N N N N N N N N N N’

Defendants.

MOTION FOR ALTERNATIVE FORMS OF RELIEF IN LIGHT OF THE
UNAUTHORIZED LATE FILING OF A SECOND DR. ZERVOS DECLARATION

Pursuant to Fed. R. Civ. P. 12(f) and this Court’s inherent authority to manage this
litigation, Plaintiff hereby moves for the Second Declaration of Dr. Zervos filed yesterday (Dkt #
17) to be stricken or for alternative relief to be granted as explained in the accompanying brief in
support of this motion.

September 21, 2021
Respectfully submitted,

/s/ Jenin Younes
Jenin Younes
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/s/ Harriet Hageman

/s/ Harriet Hageman,* MSB #87482

Senior Litigation Counsel

Admitted in this Court

Harriet. Hageman@ncla.legal

* Admitted only in Wyoming, Colorado, and
Nebraska. Practice limited to matters and
proceedings before United States Courts and
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District of Columbia Bar.

/s/ John Vecchione

/s/ John Vecchione

Senior Litigation Counsel
John.Vecchione@ncla.legal
Admitted in this Court

NEW CIVIL LIBERTIES ALLIANCE
1225 19™ Street NW, Suite 450
Washington, DC 20036
Telephone: (202) 869-5210
Facsimile: (202) 869-5238

Attorneys for Plaintiffs
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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MICHIGAN

JEANNA NORRIS, on behalf of herself
and all others similarly situated,

Plaintiffs,

V.
Case No. 1:21-cv-756
SAMUEL STANLEY, JR., in his

official capacity as President of

Michigan State University; DIANNE
BYRUM, in her official capacity as Chair
of the Board of Trustees, DAN KELLY,
in his official capacity as Vice Chair

of the Board of Trustees; and RENEE
JEFFERSON, PAT O’KEEFE,
BRIANNA T. SCOTT, KELLY TEBAY,
and REMA VASSAR in their official
capacities as Members of the Board of
Trustees, of Michigan State University,
and John and Jane Does 1-10,
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Defendants.

BRIEF IN SUPPORT OF PLAINTIFEF’s MOTION FOR ALTERNATIVE FORMS OF
RELIEF IN LIGHT OF THE UNAUTHORIZED LATE FILING OF A SECOND
DR. ZERVOS DECLARATION

Plaintiff filed her reply to Defendants’ Opposition to her Motion for a Preliminary
Injunction on September 15, 2021, in accordance with the briefing schedule set by the Court. She
later agreed to Defendants filing a surreply focused on a specific point (MSU’s legal authority
under Michigan police power law to mandate vaccinations). But Plaintiff had specifically based
her consent to the surreply on the condition that Defendants file any such brief by September 17 in
order to allow all parties time to sufficiently prepare for the hearing set for Wednesday, September

22. See Ex. 1 (email with opposing counsel). In conformity with discussions among counsel,

1
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Defendants next filed a motion for leave to file their surreply on September 17, along with the
briefitself. See Norris v. Stanley et al, No. 1:21-cv-756, Dkt Nos. 13, 14. So far, so good. Plaintiff
does not object to that filing, even though it makes new legal arguments, because undersigned
counsel is prepared to simply rebut Defendants’ new and erroneous contentions about Michigan
law at the September 22 hearing itself.

However, Defendants now attempt to take a liberty—for strategic advantage—that Plaintiff
cannot allow to go unaddressed. Without any warning, and while their motion for leave to file a
surreply was still pending, Defendants filed an unauthorized, second 18-page declaration written
by their medical expert, Dr. Marcus Zervos (“Late 2d Zervos Decl.”), on September 20 at
approximately 3:30 p.m., while undersigned counsel were in a pre-scheduled meeting preparing
for the September 22 hearing. See Norris v. Stanley et al, No. 1:21-cv-756, Dkt No. 17. At no
time did Defendants’ counsel ever discuss this second declaration with counsel for the Plaintiff. It
came out of the blue. It is improper. And it appears designed to capitalize on the fact that Plaintiff
and her counsel are in the middle of final hearing preparations, all while traveling to Kalamazoo.
Defense counsel knows the parties are under tight time limits of 90 minutes each for tomorrow’s
hearing. Yet this late 18-page expert hit makes a mockery of the agreement between counsel.

Moreover, filing an extensive new medical declaration so close to the hearing only
highlights Defendants’ desperation to find some way to paper over a key gap (even after all of the
preliminary injunction filings in this case), which is that there is nothing MSU can point to showing

that it even considered the issue of natural immunity before issuing its Directive.” Thus, the Court

* Plaintiff also alerts the Court that it should be especially vigilant to shut down any attempt at the

September 22 hearing by Defendants to try to come forward, for the first time and after all briefing

has closed, with something—anything—trying to show that they considered and addressed the

issue of natural immunity before issuing their Directive. Dr. Zervos’s post hoc declarations about
2
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should recognize Defendants’ late hit by Dr. Zervos for what it is and take the steps needed to
restore a level playing field going into the nationally significant September 22 hearing.

Plaintiff principally moves to strike on the grounds that Defendants are not entitled to
submit yesterday’s filing, which neither accompanied their surreply nor buttresses it, but rather
pertains to an entirely separate matter (the scientific evidence underpinning natural immunity).
Indeed, the late second Zervos declaration adds insult to injury by acknowledging that Dr. Zervos
is also clearly acting outside his lane by offering a declaration to rebut a legal reply brief. See Late
2d Zervos Decl. at 9§ 1-2. Alternatively, Plaintiff moves to file a reply to second Zervos declaration
from her own expert, Dr. Hooman Noorchashm, recognizing that this solution is not ideal given
both the lateness of the hour and the burden imposed on the Court of reviewing additional scientific
material so close to the hearing. See Ex. 2 (Noorchashm Rep. to Late 2d Zervos Decl.). That is
why Plaintiff requests that form of relief only in the alternative. Whatever form of relief the Court
grants, however, Defendants (the non-moving party) should not be allowed to (1) put in an
extensive 18-page, new medical declaration with less than 48 hours before the preliminary
injunction hearing; while (2) shielding simultaneously their sponsoring declarant, Dr. Zervos, from
cross examination at the hearing.

Plaintiff filed this motion as expeditiously as possible under the circumstances given that
Dr. Noorchashm must travel from Pennsylvania, counsel Hageman must travel from Wyoming,
and counsel Younes must travel from Washington, D.C. for the hearing and given that this team
for the hearing planned final, on-the-ground preparations for Tuesday evening, September 21 in

Kalamazoo, so they are ready for the Wednesday morning, September 22, hearing.

studies that MSU apparently wished it had reviewed prior to issuing the Directive cannot
compensate for that deficiency.
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ARGUMENT

Under both the Rules of Federal Procedure and the Local Rules, “parties do not have a right
to file a surreply brief[.]” Albino-Martinez v. Adducci, 454 F. Supp. 3d 642 (E.D. Mich. 2020); see
also Jones v. Northcoast Behavioral Healthcare Sys., 84 Fed. App’x 597, 599 (6th Cir. 2003).
Accordingly, parties must seek leave to file a surreply. See Harshaw v. Bethany Christian Servs.,
No. 1:08-cv-104, 2010 WL 610262 (W.D. Mich. Feb. 19, 2010) (Maloney, J.) (granting motion to
strike the equivalent of a surreply filed without first seeking leave); see also Nett v. Wells Fargo
Home Mortg. Inc.,2011 WL 1519166 (E.D. Mich. 2011).

Although the Federal Rules of Civil Procedure do not expressly permit the filing of

sur-replies, such filings may be allowed in the appropriate circumstances,

especially “when new submissions and/or arguments are included in a reply brief,

and a nonmovant’s ability to respond to the new evidence has been vitiated.”

(Emphasis added).

First Technology Capital, Inc. v. Banctec, 2017 WL 2734716, *1 (E.D. Ky. 2017), quoting Key v.
Shelby Cnty., 551 Fed. App’x 262, 265 (6th Cir. 2014). “[M]any courts have noted” that surreplies
‘are highly disfavored[.]”” First Technology, 2017 WL 2734716 *1, quoting Liberty Legal Found.
v. Nat’l Democratic Party of the USA, 875 F. Supp. 2d 791, 797 (W.D. Tenn. 2012).

Despite this case law, out of litigation courtesy and in light of Plaintiff’s enlarged reply
brief, Plaintiff nevertheless agreed to Defendants’ proposal to file a surreply on a narrow topic—
MSU’s police power under state law. Part of that agreement, however, included a negotiated
timeframe for the surreply that would give all parties sufficient time to prepare for the hearing. In
their opposition brief, Plaintiffs had been content to rely on CDC and Department of Education
guidance as their only source of authority but when, on reply, Plaintiffs pointed out that such

guidance provides no legal basis for MSU’s Directive and that Jacobson police power resides only

in a state legislature and not in either the federal government or in state university administrators,
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Defendants realized they had to try to supply a state law basis to shore up their Directive. Despite
the fact that Defendants should have earlier offered in their opposition brief an argument trying to
connect up their Jacobson defense to a claimed delegation of police power to MSU, Plaintiff let
that slide, content to rebut that untimely legal defense at the September 22 hearing.

But, as the saying goes, “give an inch and they take a mile.” Late yesterday, Defendants
filed their unauthorized second Zervos declaration without explanation or even seeking leave to
do so. It is manifestly improper for Defendants to simply file a new scientific declaration when
the pre-hearing filings on that topic had already come to rest, especially so close in time to the
hearing. See Pride v. BIC Corp., 218 F.3d 566, 575-75, 578-79 (6th Cir. 2000) (affirming district
court decision below in which a motion to strike late-filed expert testimony was granted); Seay v.
TVA, 339 F.3d 454, 482 n.9 (6th Cir. 2003) (“[Defendant] argues that Plaintiff could have filed a
surreply . . . [T]his is beside the point, as the district court granted summary judgment only three
days after TVA filed the reply brief, arguably too swift for Plaintiff to have requested a surreply.”).
Defendants had and continue to have the option of calling Dr. Zervos to testify upon points in
dispute between him and Dr. Noorchashm. So yesterday’s late declaration was an attempt to testify
on paper while dodging the downside risk of exposing Dr. Zervos to cross examination tomorrow.

Moreover, the second Zervos declaration contained no information that could not have
been included in Dr. Zervos’s initial Declaration, responding as it did to Drs. Noorchashm’s,
Bhattacharya’s, and Kulldorff’s Declarations on the subject of natural immunity and thus to their
expert opinions rejecting MSU’s dubious claim of medical necessity for vaccinating individuals
who have recovered from COVID-19 and the risks of mandating the vaccine for such naturally
immune individuals. See Crenshaw v. Portfolio Recovery Assocs., 433 F. Supp. 3d 1057, 1063

(W.D. Ky. 2020) (“a surreply is unwarranted because Crenshaw’s reply merely responds to
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arguments made by Defendants in their response. As such, there is no valid reason to grant leave
for Defendants to file an additional reply.”).

If the Court is not inclined to strike the late second Zervos declaration, Plaintiff respectfully
submits that, since she bears the burden of proof, she is entitled to the last word on the subject and
should be permitted to file a response to the untimely additional medical points Dr. Zervos tries to
make without going on the stand. Cf. Seay, 339 F.3d at 481 (holding that, where defendants’
submissions involved new evidence, including a new declaration, summary judgment was
inappropriate “as Plaintiff was not accorded an adequate opportunity to respond to the new
evidence presented with [Defendant’s] reply briefs.”); Crenshaw, 433 F. Supp. 3d 1063 (W.D. Ky.
2020) (“Generally speaking, sur-replies are highly disfavored, as they usually are a strategic effort
by the nonmoving party [i.e., the one not bearing the burden] to have the last word on the matter.”).

CONCLUSION

Defendants’ strategic and unauthorized second Zervos declaration should either be struck

from the record or, alternatively, Plaintiff should be permitted to file the attached Noorchashm

reply to the late Zervos declaration in light of the fact that Plaintiff bears the burden of proof.

September 21, 2021

Respectfully submitted,

/s/ Jenin Younes

Jenin Younes

Litigation Counsel
Jenin.Younes@ncla.legal

Admitted in this Court

* Admitted only in New York. DC practice
limited to matters and proceedings before
United States courts and agencies.
Practicing under members of the District of
Columbia Bar.
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/s/ Harriet Hageman

/s/ Harriet Hageman,* MSB #87482

Senior Litigation Counsel

Admitted in this Court

Harriet. Hageman@ncla.legal

* Admitted only in Wyoming, Colorado, and
Nebraska. Practice limited to matters and
proceedings before United States Courts and
agencies. Practicing under members of the
District of Columbia Bar.

/s/ John Vecchione

/s/ John Vecchione

Senior Litigation Counsel
John.Vecchione@ncla.legal
Admitted in this Court

NEW CIVIL LIBERTIES ALLIANCE
1225 19" Street NW, Suite 450
Washington, DC 20036
Telephone: (202) 869-5210
Facsimile: (202) 869-5238

Attorneys for Plaintiffs
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I hereby certify that this Brief contains 1,690 words, as produced by and counted by the

Microsoft Word Office 365 software.

/s/ Jenin Younes
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EXHIBIT 1
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From: Ricchiuto, Anne K. <anne.ricchiuto@faegredrinker.com>

Sent: Friday, September 17, 2021 12:28 PM

To: Harriet Hageman <harriet.hageman@ncla.legal>; Jenin Younes <jenin.younes@ncla.legal>
Cc: Gutwein, Stephanie L. <stephanie.gutwein@faegredrinker.com>

Subject: RE: Surreply & Answer extension

Harriet,
We anticipate filing our sur-reply just as soon as we can.

With respect to witnesses: if we call a witness to testify, it will be Dr. Zervos. We have not yet decided
whether we will call him to testify.

From: Harriet Hageman <harriet.hageman@ncla.legal>

Sent: Thursday, September 16, 2021 11:59 AM

To: Ricchiuto, Anne K. <anne.ricchiuto@faegredrinker.com>; Jenin Younes <jenin.younes@ncla.legal>
Cc: Gutwein, Stephanie L. <stephanie.gutwein@faegredrinker.com>

Subject: RE: Surreply & Answer extension

This Message originated outside your organization.

Anne:

Thank you for the email. We will not oppose either motion, but would greatly appreciate it if your sur-
reply could be filed no later than tomorrow so that we will have the weekend to review it.

As for the witness, we will be calling Hooman Noorchashm, MD, PhD.

Are you planning to call any witnesses?

New
H}J.a{',, Civil Liberties
- = Alliance

Harriet M. Hageman

Senior Litigation Counsel

New Civil Liberties Alliance
1225 19" Street NW/, Suite 450
Washington, DC 20036
Telephone:  (202) 869-5210
Direct Dial: ~ (202) 908-6201
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Cell Number: (307) 631-3476
Harriet. Hageman(@ncla.legal

NOTICE: Admitted only in Wyoming, Colotado and Nebraska. Practice limited to matters
and proceedings before United States Courts and agencies. Practicing under members of
the District of Columbia Bat.

Follow Us!
Twitter: @NCLAlegal
Website: www.nclalegal.org

NOTICE: This e-mail is from the New Civil Liberties Alliance law firm and is intended solely for the use of the person(s) to whom it is

addressed. If you believe you received this e-mail in error, please notify the sender immediately, delete the e-mail from your computer and do
not copy or disclose it to anyone else. If you are not an existing client of the New Civil Liberties Alliance, do not construe anything in this e-mail
to make you a client unless it contains a specific statement to that effect and do not disclose anything to the New Civil Liberties Alliance in reply
that you expect or want it to hold in confidence. If you properly received this e-mail as a client, co-counsel or retained expert of the New Civil
Liberties Alliance you should maintain its contents in confidence in order to preserve the attorney-client or work product privilege that may be
available to protect confidentiality. The sender of this email is an attorney.

From: Ricchiuto, Anne K. <anne.ricchiuto@faegredrinker.com>

Sent: Thursday, September 16, 2021 8:38 AM

To: Harriet Hageman <harriet.hageman@ncla.legal>; Jenin Younes <jenin.younes@ncla.legal>
Cc: Gutwein, Stephanie L. <stephanie.gutwein@faegredrinker.com>

Subject: Surreply & Answer extension

Harriet and Jenin,
I am writing with two requests for you to consider and two questions:

1. We intend to file a motion for leave to surreply to your new argument that MSU lacks authority
to require vaccinations. May we show this motion for leave as unopposed?

2. Our deadline to respond to the Complaint is the day after the hearing, September 23. Will you
consent to an extension of time until October 14 for our response?

It is my assumption that you have decided not to file a motion to continue the hearing; is that correct?
Finally, can you please let me know which, if any, witnesses you intend to call at the hearing next week?

Thanks very much.
Anne

Anne K. Ricchiuto

Partner
anne.ricchiuto@faegredrinker.com
Connect: vCard

+1 317 237 1420 direct / +1 317 237 1000 fax

Faegre Drinker Biddle & Reath LLp
300 N. Meridian Street, Suite 2500
Indianapolis, Indiana 46204, USA
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This message and any attachments are for the sole use of the intended recipient(s) and may contain
confidential and/or privileged information. Any unauthorized review, use, disclosure or distribution is
prohibited. If you are not the intended recipient, please contact the sender by reply email and destroy

all copies of the original message and any attachments. Thank you.
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EXHIBIT 2
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Reply Declaration of Hooman Noorchashm MD, PhD. to Dr. Zervos Second Declaration
1. I have reviewed the rebuttal declaration of Professor Marcus Zervos, MD.

2. 1 will start this response by stating that Dr. Zervos is identified on the Wayne State
University website as one of the co-principal investigators on the Moderna and Johnson and
Johnson vaccine studies in Detroit. Though this may appear a reasonable credential, in my
opinion, it does represent a potentially serious conflict of interest in this case, which may
blind this expert to several very serious judgment errors and biases.

3. As an overall critique of Dr. Zervos’s rebuttal, at the outset, it is critical that the Court be
informed that the argument laid out by the Professor is internally inconsistent. While it: 1)
attempts to disprove that COVID-19 specific antibodies in naturally immune persons like
Ms. Norris are a powerful demonstration of immunity; in the same breath, 2) it claims that
antibodies are important markers of immunity upon which all vaccine development trials,
including the COVID-19 vaccine trials, rely to demonstrate the efficacy of immunization.

4. This is a very concerning and foundational logical error, which demonstrates Dr. Zervos’s
attempt at making a teleological argument in hoping to convince the court of a position that
goes against fundamental immunological principles. Simply put, it is my opinion that with
this 11th-hour rebuttal, the Professor has created a straw man to fool the Court into allowing
Ms. Norris, and millions of already immune Americans like her, to be coerced into
unnecessary vaccinations that would at most be only marginally beneficial (if they do not
cause harm).

5. To be clear, Professor Zervos knows, or should know, that measurement of antibody serology
is the “gold standard” for the assessment of every viral infection known to humankind.
SARS-CoV-2 is no different.

6. In fact, Professor Zervos knows, or should know, that every clinical trial of the COVID-19
vaccines, including those for which he served as a co-principal investigator in Detroit, and
even the recent studies involving assessment of the need for booster vaccines in the already
vaccinated, have relied on assessment of COVID-19 Spike antibody serologies. How can it
be that, suddenly, the stable presence of these antibodies in Ms. Norris’s blood are not
indication of immunity?

7. Additionally, Professor Zervos knows, or should know, that the inefficiency characteristics of
the mRNA and Adenoviral COVID-19 vaccine are all based on the extent to which these
vaccines can induce a measurable antibody response in clinical trials. This is the same
antibody response that is being measured in Ms. Jeanna Norris’s blood, and which can also
be measured in the millions of other COVID-recovered and already immune Americans.
These individuals are unwilling to undergo vaccination on the rational clinical/medical
ground that they are almost certain to be robustly immune.

8. So, to even remotely suggest that the presence of these COVID-19 antibodies, in any patient,
is not clear indication of immunity, is simply astonishing to hear from a professor of
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infectious diseases at a reputable American medical center. In my opinion, this suggestion is
a very concerning indication that Dr. Zervos is constructing a teleological argument to fit the
wide-scale, “one-size-fits-all” application of a product he has helped develop and believes in
zealously.

9. As an example, Professor Zervos states, “It is important to recognize that antibody testing is
not recommended by the CDC or FDA to assess immunity, as it is not possible using
conventional antibody tests to determine whether a protective immune response has
developed.” This core opening statement in the Zervos rebuttal forms the entire basis for his
subsequent presentation to the Court. First, the italicized part of the statement is misleading.
In fact, the COVID-19 antibodies tested, including the ones used to assess Ms. Norris’s
serologies, using “conventional” FDA-approved Labcorp tests (and the other ones Ms. Norris
underwent at her own hospital), are virtually the same ones used in the clinical trials of the
COVID-19 vaccines to demonstrate their efficacy. So, the Professor’s claim that it is “not
possible” to use the presence of these antibodies as a measure of immunity is simply false—
he knows that exactly this readout was used to assess the efficacy of the COVID-19 vaccines
in inducing immunity, which his group helped study in the Detroit clinical trials.

10. 1 find it very concerning that Professor Zervos insists on discrediting the epidemiological
studies that point to equivalency or even superiority of natural infection over vaccination. His
core critique is that these studies are “not peer reviewed”—or that they are retrospective and
observational. Indeed, Professor Zervos himself refers to non-peer reviewed studies to
support his arguments. That he attempts to discredit the reputable investigators who put their
names to these studies in order to bolster his own narrative is disturbing to me.

11. Though some of these studies are published in the pre-peer review stage, every one of the
studies is presented by highly reputable groups from around the US and Israel. While it is
true that in this pandemic the peer review process is slow, randomized control trials (RCTs)
take many years to perform and thus observational and retrospective studies looking at real
world evidence are most feasible.

12. Indeed, much of what we have done during this pandemic has required “Mach speed” and
careful intelligent prognostications. Certainly, the prevailing majority push/prejudice for
blanket vaccination by the executive branch public health agencies has created inappropriate
resistance to and prejudice against the speedy review and publication of many studies that
deviate from the establishment’s chosen narrative.

13. Yet, every one of the studies I listed in my declaration comes from a highly reputable group
of scientists and clinicians, who publish their results in good faith. Accepting the opinion of
public health officials and the institutional narrative cannot come at the expense of ignoring
data and analyses performed by reputable clinicians and scientists who present a credible
message based in real-world data. Is Dr. Zervos suggesting that all these groups are not
credible, are overstating their conclusions, or are wrong?

14. Professor Zervos claims, “It is incorrect to say that reinfection is rare, as it has been reported
in up to 10 percent of people with prior infection[.]” The 10% number is an exaggeration by
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Dr. Zervos—and I believe he knows it. In my extensive discussions with colleagues at major
medical centers around the nation, it is even anecdotally clear that the incidence of re-
infection is exceedingly low.

15. 1 have reviewed the scope of the available epidemiology, and my prior declaration, indeed,
indicates a very low rate of re-infection. In fact, a study from Harvard/CDC demonstrates
that re-infection rates even in high-risk healthcare workers is only 0.2%—a far cry from Dr.
Zervos’ 10% number: https://pubmed.ncbi.nlm.nih.gov/34351392/.

16. But more critically, even granting him this exaggerated “10%” re-infection rate, Dr. Zervos
knows or should know, that the starting-point “inefficacy rate” of the existing COVID-19
vaccines available in America ranges anywhere from 10-34%, depending on the brand under
consideration. This inefficacy rate means that somewhere between 10-34% of persons who
are fully vaccinated do not become immune and are thus susceptible to getting infected.

17. Even assuming that Dr. Zervos is correct that 10% of previously infected persons are
susceptible to being re-infected, that number is still smaller (and likely much smaller) than
the 10-34% expected failure rate for the vaccines. This difference again demonstrates a rather
concerning attempt by the Professor to build a rhetorical straw man, to deceive the Court
with pseudo-scientific argumentation against the well-established and recognized
immunological process of acquired immunity from natural infection.

18. Dr. Zervos also states that “the vaccines MSU are [sic] accepting as evidence of
immunization are endorsed for use by the WHO or FDA.” Though this is true, nowhere does
Professor Zervos acknowledge that the efficacy rates of some of these foreign vaccines
“accepted” by MSU as evidence of immunity range from only 50% to 90%.

19. For instance, MSU accepts the Sinovac-CoronaVac vaccine as proof of immunity from its
students and staff. This Chinese-made vaccine is well known to be only 50% effective. This
means that only half of the MSU community members vaccinated with Sinovac are immune,
yet these un-immune persons are able to enjoy all the benefits of freedom afforded by an
administrative pass at MSU.

20. Meanwhile, Ms. Jeanna Norris, whom Professor Zervos claims has at most a 10% re-
infection rate (i.e., failure of immunization from a natural infection), is being threatened with
loss of her employment because of a failure to comply with an irrational edict. All this Dr.
Zervos appears comfortable defending in a setting where the preponderance of evidence and
reasonable clinical judgment indicate that Jeanna Norris is robustly immune and equivalently
protected against subsequent infection, at least to the same extent as the least effective
vaccine accepted by MSU.

21. Professor Zervos also claims that “some [naturally infected] patients do not develop an
antibody response at all.” While this may be true, it is likewise true for up to 50% of
vaccinated persons, depending on the brand of vaccine, e.g. Sinovac-CoronaVac. In any
event, this statement is totally irrelevant to Ms. Norris’s situation, because she has a level of
COVID-19 Spike antibody that has been stably present for months now.
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22. As an immunologist, I was simply astonished to read Professor Zervos’s comment that “the
role of cellular (T and B cells) for COVID-19 prevention is not known.” This is a totally false
and ungrounded statement. It is a well-established basic principle of Immunology that IgG
antibodies are made by B-cells and that their production requires robust T-cell priming and
cognate T-B cell costimulation. In other words, any person, including Ms. Norris, with IgG
antibodies against Spike protein or any other viral epitope, will have, by definition, mounted
a B- and T-cell response to the virus. The fact that Dr. Zervos testifies to a scientific and
clinical falsehood in this regard is simply shocking to me and causes me to doubt his
competency in the fundamentals of cellular immunology.

23. Professor Zervos goes on to claim that in the case of Coronaviruses, “we also know that
cellular immunity has little role in protection.” 1 am not certain where Dr. Zervos has
derived his opinion from. However, “cellular immunity” in immunological jargon refers to
CD4 and CD8 T-cell responses, which are critical to the response elicited by Coronaviruses.

24. To state that these cells are not involved in the immune response to SARS-CoV-2 is yet
another falsehood being presented to the Court by the Professor. A vast body of scientific
basic studies demonstrate that both CD4 and CDS8 T-cells mount a cellular response to
SARS-CoV-2. In fact, a major component of the “cytokine storm” generated in COVID-19
patients who become critically ill is driven by hyperactivated T-cells.

25. Again, Dr. Zervos states, “There is clear evidence that the immune response in a vaccinated
person is more robust than in someone with immunity from an infection.” Here, in my
opinion, the Professor is again conflating antibody levels with clinical efficacy, in an attempt
to lead the Court into believing what the defense wishes it to believe. But, in his rebuttal, he
has already conceded that antibody levels are not necessarily a surrogate for clinical benefit
against subsequent infection.

26. Dr. Zervos also states that there is “variability” in the responsiveness to natural infection
versus vaccine immunity. Though I agree that there is variability in antibody levels, this is
also a characteristic of vaccine immunity. The clearest manifestation of the variability in
vaccine immunity is that 10-50% of vaccinated persons are not adequately immune,
depending on the brand of vaccine used.

27. Though Professor Zervos admits in his rebuttal that antibody levels are not necessarily the
same as clinical protection from infection, he persists in his unsound attempt to lead the
Court into believing that the amount of antibodies is a surrogate for clinical protection
against the disease. In the case of natural immunity, this is unlikely to be the case, because
the immune response to the whole virus is quite antigenically diverse and robust. Several
studies, to which I referred in a prior declaration, are indicating that this natural immune
response is more robust than vaccine immunity against emerging variants of concern.

28. For example, a recent Israeli study quoted in my original declaration demonstrates a 27%
lower incidence of infection with Delta Variant. In another example, a recent CDC
publication demonstrates an attack rate of 0% for Gamma Variant in COVID-recovered
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persons vs. 60% in fully vaccinated persons: https://wwwnc.cdc.gov/eid/article/27/10/21-
1427 article. These are striking clinical results that ought to concern the Court regarding
Professor Zervos’s claims to the contrary.

29. Dr. Zervos quotes a study by Demonbreun, et al. to make the point that some naturally
immune persons do not make COVID-19 antibodies. But this is not the case with Ms. Norris,
who has quite a robust and stable level of antibodies against COVID-19. And, again, up to
50% of fully vaccinated persons, depending on the brand of vaccine they received, do not
mount an adequately protective immune response.

30. In my opinion, Dr. Zervos is again obfuscating the issue deliberately to confuse the Court —
because though some infected and vaccinated persons, both, do not generate antibodies (in
fact more vaccinated than infected, as the data demonstrate), it is simply not the case in Ms.
Norris’s situation, where she has a robust and stable level of blood antibodies.

31. Dr. Zervos goes on to state that he disagrees with my declaration statement “that it is
‘incorrect and irrelevant to claim that any additional level of protection afforded the
subset/class of COVID-recovered persons by an added vaccination justifies a mandate.’” The
basis for the Professor’s disagreement is illogical and flawed. The metric of comparison
applicable to Ms. Jeanna Norris is whether she is at least equally immune when compared to
the persons considered fully vaccinated by MSU.

32. Though it is possible that naturally infected persons might gain some marginal added benefit
from booster shots, as do very many vaccinated people, this is not the relevant comparison
point vis-a-vis the MSU mandate. As I have delineated in my prior declaration, the only
rational bar for comparison is set by the “susceptibility to subsequent infection” on the part
of naturally immune with serological evidence of stable antibody levels versus those
considered fully vaccinated by MSU. In that comparison, the preponderance of evidence
points to equivalency of natural immunity, at minimum, if not its superiority as compared to
the less effective vaccines such as the Chinese made Sinovac, which MSU accepts a
sufficient vaccine for compliance with its policy.

33. In his rebuttal, Dr. Zervos again tackles the Kentucky study by Cavanaugh. It is my sincere
hope, as I described it in my prior declaration, that the Court will appreciate that this study is
strictly a comparison between re-infection rates in COVID-recovered persons versus
COVID-recovered/vaccinated persons.

34. This is not the relevant bar with regards to the MSU mandate. There, the relevant
comparison is between naturally immune persons and fully vaccinated persons’ susceptibility
to subsequent infection. As Ms. Norris’s consulting physician, I have informed her that she
may gain some marginal added benefit from a booster shot, as would many if not most
vaccinated people. However, it is my opinion that from a mandate perspective this decision is
a personal one and that the data do not justify a discriminatory practice between the COVID-
recovered and fully vaccinated personnel. The preponderance of evidence demonstrates that
Ms. Norris is equally if not better protected from subsequent infection than any fully
vaccinated COVID-naive person.
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35. In fact, a careful analysis of the Kentucky data by my colleagues and me demonstrated that
the number needed to treat (NNT) to prevent one additional COVID-19 infection per year in
the COVID-recovered group is over 200. This compares to a NNT of only about 7 COVID-
19 naive persons to prevent one additional infection.

36. In my opinion, Dr. Zervos is misrepresenting the meaning of the Kentucky study in order to
convince the Court that “added benefit” justifies MSU’s discriminatory vaccine mandate
policy, despite Ms. Norris’s pre-established immunity, which the preponderance of evidence
indicates is equal to if not better than many vaccine-induced immunity states.

37.Dr. Zervos asserts that the safety of the vaccine in COVID-recovered persons is well
demonstrated. In stating as such, he ignores publications listed in my first declaration to the
court from the UK that indicate a 2-4x higher incidence of adverse reactions in the COVID-
recovered. Additionally, Professor Zervos does not appear to accept the 6.8% rate of adverse
reactions requiring hospitalization in the COVID-recovered persons that I referenced in my
prior declaration. It is unclear if Dr. Zervos simply assumes that these investigators’
published results and statements are falsehoods. Certainly, Dr. Zervos does not seem to
accept that complications in specific previously infected persons were totally avoidable and
thus classified as medical “harm.”

38. My patients Brandy McFadden and Everest Romney are two such examples, and the well-
publicized cases of Christopher Sarmiento and Dr. J. Barton Williams are two others.
Professor Zervos seems comfortable “pretending” that these COVID-recovered/vaccinated
persons were not hospitalized with serious adverse reactions or died. It is as though vaccine-
related hospitalization and death are somehow negligible or impossible in Dr. Zervos’s over-
zealous opinion of vaccine safety.

39. Based on Professor Zervos’s attempt to convince the Court that the vaccine has little to no
probability of “harming” anyone, I am compelled to provide the Court with an analysis of
how a medical product that can be considered “safe” in an overarching sense can also do
“harm” when used inappropriately and absent necessity. This simple ethical and patient
safety analysis is a terrible omission in Dr. Zervos’s rebuttal. In what follows I provide a
clear description of overarching safety vs. patient-specific harm as it pertains to the COVID-
19 vaccine. In a nutshell, a very safe product, when used inappropriately or in an untimely
fashion, can cause serious or even deadly “harm” to unsuspecting persons.

40. I am in agreement with FDA and CDC officials, as well as Dr. Zervos, that the risk of severe
adverse reactions and morbidity/mortality caused by the virus, on a per-person basis, is far
higher than the risk, per-person, imposed by the vaccine. In this sense, as a general,
overarching concept, the COVID-19 vaccine is “safe.” In fact, every medicine has a risk-
benefit ratio, and when the measured benefit outweighsthe imposed risk, in a
utilitarian balancing, the medicine wins FDA approval for use—as has been the case with the
COVID-19 vaccines.



Case 1:21-cv-00756-PLM-SJB ECF No. 22-3, PagelD.761 Filed 09/21/21 Page 8 of 10

41. However, a person’s risk of a complication from a medicine or medical device is not the
same as harm from the medicine or medical device. Even a risk fully materialized is not
necessarily to be classified as “harm.”

42. Harm is done when an avoidable risk for a specific patient is not avoided or reasonably
mitigated. In medicine, as in all human endeavors, avoidance or mitigation of risk takes two
forms: 1) Establishment of medical necessity of a treatment prior to its delivery (i.e.,
establishing that the benefit to the patient from an offered treatment is real and necessary);
and 2) mitigation of all known risks to the best of a provider’s ability, if a likely beneficial
treatment is offered.

43. As an example of the first risk-avoidance approach (i.e., establishment of medical necessity),
no reasonable heart surgeon would offer a Coronary Bypass operation to a person with
marginal or non-critical coronary artery disease. To do so would be malpractice. And, if a
complication does occur as part of such an unnecessary procedure, no matter how expected
an adverse event it might be as part of the treatment, in general, in this specific setting, where
medical necessity is not present, the “complication” classifies as “harm”—and not as an
“unavoidable and, thus, tolerable adverse event.”

44. As an example of the second risk-avoidance approach (i.e., risk mitigation), no reasonable
heart surgeon would open a patient’s chest without first shaving and sterilizing the skin at the
incision site. To do so would be to expose the patient to an unacceptable risk of a wound
infection. And, in such a circumstance, if a wound infection does occur it would classify as
“harm,” because no reasonable mitigation was undertaken by the surgeon (i.e., sterilization of
the skin with Betadine, etc.).

45. In the case of the COVID-19 vaccines, though from a general risk-benefit standpoint during
this pandemic, the vaccines benefit the vast majority of Americans and are “safe” (i.e., the
EUA vaccines have benefits that outweigh the risks, in general), it is not justifiable to
override the above two approaches to risk avoidance/mitigation and adopt a “one-size-fits-
all” approach for every American—especially because nearly 20-30% of Americans
numbering in the millions are now in a distinct “class,” where the preponderance of
epidemiological evidence (as well as the fundamental tenets of immunology) demonstrates
an absence of medical necessity (i.e., in COVID-recovered and already immune patients).

46. When a treatment mandate is imposed on such a specific class of Americans, against the will
of many such persons, and when the mandate is charged with limiting the rights of these
Americans to earning a livelithood and enjoying the social/civil benefits of being free
Americans, the Court ought to query whether medical ethics are being violated. I submit that
they are.

47. The following paper from CDC describing case studies for a catastrophic side-effect from
COVID-19 infection and vaccination is instructive: https://wwwnc.cdc.gov/eid/article
/27/7/21-0594 _article.
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48.In this paper, six patients are described, all of whom developed life-threatening
hyperinflammatory MIS-C disease. Three of them developed this critical disease as a
consequence of COVID-19 infection. The other three developed MIS-C following COVID-
19 vaccination in the setting of having had a prior COVID-19 infection. The reason why this
case series is instructive is that the three vaccinated persons with critical MIS-C disease
almost certainly did not stand to gain any added benefit from the vaccination that
triggered their complications—because they belonged to the specific class of COVID-
recovered and already immune Americans, of which millions of our countrymen and women
are members.

49. Thus, these 3 representative MIS-C complications were totally avoidable—and the fact that
they were not avoided classifies them as “harm.”

50. It is a certainty that these three cases of vaccine-associated injury in the COVID-recovered
and already immune are not going to be isolated. When 80-100 million Americans, by a
recent CDC estimate, are recently infected and already immune, whatever the vaccine
complication rate may turn out to be—one in 1000, one in 10,000 or one in 1,000,000—when
these complications actually materialize in individual Americans, they will be instances of
totally avoidable complications and are, thus, rationally classified as medical ‘“harm”—not
negligible events, as Dr. Zervos seems to be attempting to convince the court.

51. 1t is critical for the Court to appreciate that even complications and harm that may be
considered rare (on the order of one in tens or hundreds of thousands), if a treatment is
proposed to be applied to a population of 320 million Americans, can easily be expected to
lead to those adversely impacted numbering in the thousands. This is a critical numerical
consideration Dr. Zervos makes no attempt to account for in his analysis.

52. In summary, the idea of “Safety” is a risk-benefit definition. But patient-specific “Harm” can
be done even with safe medical treatments, like the COVID-19 vaccines. What protects
Americans from harm are application of the medical ethical principles of medical necessity
(i.e., beneficence) and risk mitigation (i.e., non-maleficence). These concepts appear foreign
to Professor Zervos’s second declaration, and this fact ought to concern the Court for the
well-being of Ms. Jeanna Norris and millions of other Americans in harm’s way from a
mandatory vaccine.

53. Additionally, the court ought to know that the European Union Parliament recently set
criteria for their COVID-19 passport system: https:// www.europarl.europa.cu/RegData/
etudes/BRIE/2021/690618/EPRS _BRI(2021)690618 EN.pdf.

54. In fact, these EU criteria accept evidence of COVID-recovery (i.e., either a prior positive test
or positive COVID-19 antibodies) or vaccination as a pass. Even hard-hit countries like Italy
are not mandating vaccination of the COVID-recovered and provide them a pass. Though
some have claimed that this is related to a vaccine shortage in Europe, the Italians have
abundant access to vaccines and yet follow the rational guidelines set by the EU parliament
not a blanket vaccine-enforcement strategy.
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55. Finally, I find it extremely unfortunate to express my opinion here that Dr. Zervos’s 11th-
hour rebuttal to my prior declaration is a fundamentally biased and teleological document
designed to mislead the Court on the crux of the matter at hand: that MSU’s vaccine mandate
is being imposed on Ms. Jeanna Norris in a setting where she is not only robustly and stably
immune to SARS-CoV-2, but also where the preponderance of epidemiological studies are
indicating that she is at least equally protected as compared to the separate least-protected
group complying with MSU’s vaccination policy (e.g., those vaccinated using the Chinese-
made Sinovac or J&J’s Adenoviral vaccine).

56.1 find Professor Zervos’s terrible obfuscation of the facts for the Court, by an American
academic physician, quite disturbing—and I can only hope that the Court accepts my position
about the need for greater circumspection than that offered by Dr. Zervos’s near-theological
defense of “one-size-fits-all” vaccination of the already immune.

57.1 will reiterate for the Court my strong opinion that Ms. Norris is COVID-recovered and
robustly immune to SARS-CoV-2 at this time. My judgment is based on having assessed her
serologies serially and relative to hundreds of evaluations I have performed to date in
Americans who have sought to determine the status of their susceptibility to COVID-19. As
such, as her consulting physician, it is my opinion that Ms. Norris poses no more a risk of
harm to herself or the MSU community than any fully vaccinated COVID-naive MSU
community member with the least effective vaccine product that is acceptable to the
University. Additionally, given that relative to MSU members considered “fully” vaccinated,
there is no reasonable medical necessity in vaccinating Ms. Norris against her will, it is my
opinion that she is only being exposed to the risk of potential irreparable harm.

58. Therefore, I see no ethical or rational justification for anyone to demand or allow a forced
vaccination on Ms. Norris, at risk of loss of employment. It is my opinion that the MSU
administration and the federal agencies like CDC have deviated badly from proper medical
behavior by not allowing automatic exemption from vaccinations on the basis of
serologically demonstrable evidence of COVID-recovery and immunity.

59. I provide this response to Dr. Zervos’s last-minute rebuttal, as a physician-immunologist with
experience in the care of critically ill patients, pre-hospital care and consultation to many
COVID-19 patients, and extensive recent experience in evaluation of COVID-19 antibody
serologies in at least hundreds of Americans thus far. Additionally, I provide my declarations
as an immunologist with detailed knowledge and understanding of antibody immunity and
the dynamics of T- and B-cell responses to foreign antigens, including viruses—both as a
basic immunologist and a physician.

I hereby declare under penalty of perjury under the laws of the United States of America
that the following is true and correct (28 U.S.C. § 1746):

/s/ Hooman Noorchashm DATED: 9/21/21
Hooman Noorchashm MD, PhD
(electronic signature from the airport en route to Kalamazoo, MI)
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